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New Dalhi, this the 15th day of July, 200

HON’BLE SHRI JUSTICE V.5. AG
HON’BLE SHRI 5.K. NAIK, MEMB

m 4l

ARWAL, CHAIRMAN
R (A)

5hri V.B.Dureja

R/a C-34 New Multan Nagar
Delhi—-11005G. ) » s Applicant

{By 5nhri Shyam Babu, Advocata)

Versus

1. union of India

thirough its Secretary

Ministry of Parsonnel, Pubiic Grievancsas

& Feansians

{ Department of Pensian & Pensiconers Welfare)

LOK MNayvark Bhawan, Khan Market

Mew Delni.

2. Director of Accounts {(Postal)

Deihi Circle

Delhi-110054.

3. Chief Postmastser Gsnsral

Palhi Circls

Megndooct Bhavan

Jhandswalan

New Dslihi. . s . . RESRONABNTS
{By Advocate : Shri R.N.5ingh)

ORDER {(GRAL)
JUSTICE V.5. AGGARWAL :-

Applicant y.B.Dureja) retired as Sanior
Fostmaster on 31.5.1886. Tha basic pay of the
applicant at the time of retirement was Re.30650/-
fixked from 1.1.1386 in the pay scale of Rs.2000-3500.

icant had drawn basic pay o

to 31.5.1388, the averags emcluments Tor
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31.12,1985. Ths pension of tha applicant was Tixed at
Rs.1412/- peér month from 1.6,1986 and R&.,4253/~ with
ect Trom 1.1.1336 in accordance with the Fifth

Central Pay Commission,

Corresponding scale as recommended Ly the Fourth

Centra Pay Commission and the basic pay was
notionally fTixed as= on 1.1,1586 would Le treated as

3. By virtus of the presant application, the
applicant seeks a direction that ne should bs squated
with those who retirsd prior to 1.1.1888 and His
pension may be Tixed at R&., 1625/~ from 1.6,1986 and
R&.4535/- from 1.1.1896, In the alternative, ths
applicant should be permitted to get his pay fixed on
1.1,1886 1in the Corresponding scale of Rs,7500-12000

as recommendsd by the Fifth Central Pay Commission.
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scale of Rs.650-1200 would get a pension of R&.1525/7-
as against Rs.1412/- admissibls to the applicant and
Rs.45835/- from 1.1.1388 as against Rs.,4250/- allowed
to  him. The applicant’s grievance is that 1in this
process, he is being discriminated and conseguently,

& are being claimed.
i, The application nas been contestad. it
has been pointed that the Fifth Central Pay Commission

ate parity uptoc the Fourth

OfTice Memorandum of 27.10.1997{ The FiTth Central

faspect to the penszioners who retired aftter 1.1.1386

by consclidating their pension an i BUGH

ot the revised scale of pay az aon 1.1.1356 of ths
1e post held by them at the time of
retirement, tne same was to e stepped up to  that

extent. The applicant was a post 1986 pensionser. His

pension nas correctly Geen consolidated as per  the
axtant orders. The psnsion continued to be commutad

the last 10 months average emcluments
subject to the condition that it is not less than 50%

the minimum of the scale Trom which the Governmant

A
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sarvant retires. It ig denisd that the respondents

have adopted any aroitrary criteria in Office

Memarandum of 10.2.1988. It is alsc denied that the
classitTication challenged by the appiicant is

&. At the outset, the learned counssel for the
applicant relied dpon a well-known Jjudgsmsnt in the
case of D.S5.Nakara and Others v. Union of India,
(1883) 1 SCC 305 wherein the Suprems Court had hsld
that the Central Government servants on retirement

ension under the

Tl

from service are entitled to receive

Central Civil Services (Pension) Rules, 1872, unasr

the earlier pension scheme, the psnsion was relatsd o

a

the average emoluments during 36 months Just praceding
retirement. On 25.5.13%79, the Government of India had
issuad an Office Memorandum whereby the formula for

eralised., It was madse

Tr

ion of pension was 11
& to Government servants who were in service
on 31.3.1978% and retired from service on or atter thnat
specified date. Ths liberalised pension fTormula
introduced for thse Govarnment servants governed by thse
1572 Rules was extended to the Armed Forces persannel
subject to limitation set out in the Office Memorandum
with a condition that new rules of psension would be

sffective from 1.4.1979. As a result, the psnsionsrs

ct

who retired prior to the specified date had to earn

verage emoluments of 36 months’ salary
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and they suffersd triple jeopardy. The matter

had

o consideration before the Supreme Court and

that Court held that the psnsion is neither a bounty

grace depending upon the sweet will

of

employer, nor an ex gratia payment. It is payment

the past service rendered. It is a sacial walfa

measura. The principle of squality before law

ioned in the following words:-

"13. The other facet of Article 14 which
must oe emembared is that it aschews
arbitrariness 1in any form. Article 14 has,
therefore, not to be held identical with tha

far
gaoctrine of classification. As was noticed in

Manera Gandhi case, AIR 1578 5C 537 . in the
earliest stages ot evolution of tha
constitutional law, Articlie 14 came to be
igentiftied with the doctrine of classitTication
because the view taken was tha Article 14
forbids discrimination and thers will bs no
discrimination whsere the classification making
the differentia Tulfils the aforementiaﬂad two
conditions, However, in E.P.Rovappa v. 3tate
of T.N., AIR 1374 5C 555, it was held that the
Dasic principlie which informs both Article 14
and 16 1is wequality and inhibition against
discrimination. This Court further observed as
under: (5CC [@.38, para 85)

“From a positive point of view,
squality is antithetic to aru1trarineas.
In Tact equality and abitrariness are
swWorn enemies: one bslongs to the rule
in a republic while the other, to
whim and caprice of an absolute

where an act is arbitrary, it
cit in it that it is Uﬂequa1
cording to political 1o
ional law and i

of Article 14, an
any matter relating to public
/ment, it is also violative of

18, Articlez 14 and 16 strike
itrariness in 5tate action and
ensure fairness and sguality af
treatment.”

A

It
=i =h

g
ei] —_—
-~ Q
1 E

Q<O -
QWO

—h -l

.,._F

was



Thes

o]

CL

Sup

reupon, the Supreme Court held that tne s

tinction drawn was not correct and in para 17,

~am& Court furthsr held

e

17. The basig caontention as hereinbetore
noticed 1is that the pensioners for the purpose
of receiving pension form & class and there 18
no criterion on | which c¢lassification of
pensionera retiring pr1or to specified date and
retiring subseguent to that date can provide a
rational g@rinciple carrelated to object, viz.,
object underlying payment of pensions, In
raply to this contention set cutl in para 19 of
the petition, W™r. 5. N, Mathur, Dirsctor,
Ministry of Finance 1in para 17 of his
atfidavit-in-opposition o behalf ot the
respondents has averred as under:-

The contentions 1in paras 18 and 19 that
all pensioners form one class is not correct
and the pstitioners have not a}uwr how  thay
form one class. C1aaasn1bation of pensionsrs
ann  the basis of their date of rstirsment is a
valiid classification for the purpcss of
pensionary benefits.

These averments would show at & glance
that the State action is sought to be sustained
on the doctrine of classification and the
criterion on which the classification is sougnt
tc be sustained is the date of retirement of
the government servant which entitled him tTo
pension, Thus according to the respondsnis,

pensioners who retire Trom Central Government

service and ars governad by the relevant
pension rules all do not form a class but
pensioners who retire prior to a certain dats
and those who retirs subssquent to a caertain
date Tform distinct and separate classss. It
may be made clear that the date of rstirsment
of each individual ﬁeﬂﬁiuﬂer is not suggested
as a criterion for classification as that would
lead to an absurd reaqlb, because in that evant
avery pensionar relevant 1o his dats ot
idt'“@ﬁuﬂt will form a class unto himself.
What = =uggested is that when a penaian scheme
undergoes a revigion and is enforcaed effective

from a certain date, the date 80 spacitiad
tecomes a sort of a rubicon and those who
-etire prior to that date form one class and
those who retire on a subsequent date form &
distinct and separate class and no one can
Cross thea rubicon. And the learned
Attarnsy-General contended that this

differentiation 1
t ha

is grounded on & rational
principle and i s a direct correlation o
the object sought to be achieved by liberalised

pension formula.
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7. It is on the strength of the sams that the
lsarned counsel Tor the applicant contended vehsmently
that the applicant cannot be discriminated or his

pension &oc Tixed should be less than that of prea

8. AT this stage, we daeam it necessary Q
reter 1To some oFf ths other decisions of ths Supreams
Court on the zaubject. In the case ofF Indian

Ex-s&rvices League & others v. Union of India, (1991)
2 5CC 104, 1in May, 1373, the Government of India had
issused an Gffice Memorandum whereby the fTormula for
computation of pension was libsralisasd bLut mads

applicable only to Givil servants wno were in service

~h
1

}icsb16 to employess goverined by thes Central

Civil Services (Pension) Rules, 19
came up Tfor consideration., Ths Supisme Court nel

e case of MNakara (supra) has to

imited application and its ambit

tha date of retirement. The Tindings



the ¢ T which the decision was rendsred
in Nakara, (1983) 1 3CC 305) provided for
computation of pension actording to a mora
Tiberal Tormula undsr which ‘average
emGliuments” were determined with refersnce to
ths ast ten month’ =salary instead of 3§
months® salary provided earlier yieilding a
higher average, coupled with a slab system and
raisin the ceiling limit for pension. This
court held that where the mods of computation
of pension 1is liberalised from a gpecitie

date, its bsnefit must be given not merely to
retires subsequent to that date but alsc to
sarlier exiting retiress irrespective of their
dats of retirement even though the earlier
retiress ‘wou1d not be entitled to any arrears
prior to the specified date on the basis of the
revised computation made according to - the
iiberalised formula. For the purposs of such a
schems all existing retirees irrespsctive of
the date of their retirement, were held o
constitute one class, any |urth‘“ divisian
within that class being ;mperm.ss;b1a.
According to that decision, thse pension of all
eariisr retirees was to be recomputed a on the
specitied date it accordance with the
liveralised Tormula of computation on the basis
o7  the averags emolumsnts of each retires
payable on his date of retirement. For this
purpose there was no revision of the emcluments
of the sarliar tirees undeir the schems. it
was clearly stated that ’if the psnsionsrs form
a <class, their computation cannot be oy
different formula affording unegual treatment
goliely on the ground that some retired earliser
and soms retired later’ This according to us
ig8 the decision in Nahara and no more.”

¥, in the case of Union of India v. P.N.Menon

Similari
and Others, (13894) 4 5CC 68, the same controversy
roppsd up and the concernsed High Court referied to

akara’s case (supraj). The judgement was set aside

20. The scheme to merge a part of thea
dearnsss ailowance Tor purpose of Tixing the
dearness pay, was avolved, and was linked with
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the average of cost of living index Tixed at
272, which Te11 on 30-4-13877. In this
background, it cannot be said that the date,
30-8-1877, was picked out in an arbitrary or
irrational manner, without propsr application
of mwind. The option given to employses, who
"etired on or after 306-08-1977, but not later
than 30-04-1379, to exercise an option to get
their pension and death-cum-retirement gratuity
calculated by excluding the slsment of dsarness
pay as indicatsd in the aforsesaid offics
memcrandum or to get it included in  thair
pension and desath-cum-ratirement gratuity, was
not an exercise to creats a class within class,
The dacision having a nexus with tha grice
indsx level at 272, which it reached on
30-0G8-1877, was Just and valid. It has been
ightly pointed out that respondents had never
& in receipt of dearness pay and as such the
fice memorandum in guestion could not have
i applied ta them. Similarly, the
encashment of leave was a new scheme introduced
ich could not have bean extendead
strospactively to respondsents, who had retired
before the introduction of the said schems.
samé can be said even in respsct of Tamily
pension schame which was esarlier cantributory,
but with effsect from 22-08-1377 ths schems was
made non-contributory., The respondents not
being 1in service on the said date, were nat
@ligible for the said benefit and no quastion
of refunding the amount, which had already been
contributed by them, did arise. According to
us, the High Court was in error in applying the
principle of D.S. Nakara in the facts and
circumatances of ths pressnt case.”
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More recently, in the case of Tamil Nadu Electricity
Board v. R.Vesrasamy and others, (i13598) 3 5CC 414,
the guestion Tor consideraticon was wheather the
clectiicity Board was bound to extend benefit of

neme introduced fTrom 1.7.1888 to all
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employses who already stood retired before the said
gate and had availsd of thse benefit of Contributory
Frovident Fund Scheme? The Supreme Court repellsd

what 18 Deing urged before us giving the following
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» s MGreaver, thea appellant-Boar naa
given wsll-fTounded reasons Tor introducing the
pension achems from 1-7-158¢6 including
Tinancial constraints, a valid ground. W& ars
of the view that the retirad employess
{respondents), who had retired Trom s&rvics
before 1-7-1386 and thoss wha weire in
smploymant on the said date, cannct bs treated
alirea as tney do not belong to one class., Ths
workmen, who had retired attsr receiving all
the bDenetTits available under the Contributory

Provident Fund 5Scheme, Gease Lo be emplioyvess T
the appsliant-Board w.e.T the dats of their
- o o e e £ = —_

b

stiremsent. They form a

3. R’vértiﬂg back to the Tacts of the prassant

cass, at the outsst we may draw the nacessary
inTerenca, Certain <cut off date is necessary Lo Oe
fixed fTrom which the benefit of a particular pension

10.  Herein the distinction ha
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drawn and spelt out., There were two catsgories o
employsas., This differentiation came into pilay

because the recommendations G

fiam 1.1.1386. Certain s loyees who nad

superannuatsed/retirsd before 1.1.1986 ware alsac

A3
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cohsidered after a separate formula had Dbsen maae
app1icabﬁa to them. That necessarily does not imply
that there 1is a discrimination or the same Tormula
should be made appliicable to such employees who
retired after 1.1.1886., Two catsegories of pensionsrs
therefore, in terms of what is being urged 1is nat
correct. It was only a reascnable classification that
nad Geen dons. The additional affidavit of the
respondsnts indicatess that the Fifth Csntral FPay
Commission had made certain recommendations relating
to parity in pension when the pensioners were holding
similar posts. The recommendations of the Pay
Commission had been accepted with the object of
notionally fixing the pay and thereafter tha psnsion
in respect of pre 1386 retiress as on 1.1,188&8. Thus
there 1is no ground to hold that two ditfTerent
categories of pensioners which is dicriminatory have

been created.

i1, Resultantly, the present application

&l

being without any merit must Tail and is accordingly

1]

Announced.

W ho—e
(5.KNAIK) (V.S. AGGARWAL)

MEMBER (A) CHAIRMAN
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