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JUSTICE V.S. AGGARWAL

Applicant (V.B.Dureja) retired as Senior

Postmaster on 31.5.1985. The basic pay of the

applicant at the time of retirement was Rs.3050/—

fixed from 1.1.1985 in the pay scale of Rs.2000-3o00.

Since the applicant had drawn basic pay of Rs.30o0/-

froni 1 . 1.1985 to 31.5. 1985, the average emoluments i of

the purpose of pension were calculated on basis ui

Rs.3050/- for the said period and at the basic pay in

the pre—revised scale of Rs.5oO—120u ff oni 1 .s. ISso uc



^3

w

3i. 12. 1935. The pension of the applicant was fixed at

Rs.1412/- per month from 1.6.1936 and Rs.4259/- with

effect from 1. 1.1996 in accordance with the Fifth

Centra] Fay Commission.

2. Office iMemorandum dated 10.2.1993 was

issued stating that a11 employees retiring prior to

1.1.1986 irrespective of date of their retirement

would be entitled to get their pay fixed in the

curresponding scale as recommended by the Fourth

Central Pay Commission and the basic pay was

notionally fixed as on 1.1.1936 would be treated as

their average emoluments and 50% of such basic pay
Wi il be Cciluuiated as pension.

By virtue of the present application, the

applicant seeks a dir-ection that he should be equated

wiofi those who retired prior to 1.1.1986 and his

pension may be fixed at Rs.1525/- fr-om 1.6.1936 and

RS.4595/- fr-om 1.1.1936. In the alter-native, the

applicant should be permitted to get his pay fixed on

1. i .19a6 in the corr-esponding scale of Rs. 7500-12000

as recommended by the Fifth Central Pay Commission.

4. Applicant contends that as a result of the

Office Memorandum of 10.2.1998, the employees who

retir-ed befor-e 1.1.1986 and wer-e dr-awing the same

basic pay as the applicant in the pre revised pay



2.M

eiijals of Rs ■ 650—1200 WOU]d ytst S pBHSion of Rs.1525/—

as against Rs.1412/- admissible to the applicant and

Rs.4595/- from 1.1.1995 as against Rs.4250/- allowed

to hirn. The applicant's grievance is that in this

process, he is being discriminated and consequently,

the abovesaid reliefs are being claiined.

^  5. The application has been contested. It

has been pointed that the Fifth Central Pay Commission

had recommended complete parity upto the Fourth

Central Pay Commission level by notionally fixing the

pay of pre 1986 retirees like serving employees on

1.1.1986, fixing their pension and then consolidating

their pension so fixed by the formula indicated in the

Office Memorandum of 27.10.1997. The Fifth Central

Pay Commission had recommended modified parity with

respect to the pensioners who retired after 1.1.1986

by consolidating their pension and if such

consolidated pension falls short of 50% of the minimum

of the revised scale of pay as on 1.1.1996 of the

scale of pay of the post held by them at the time of

retirement, the same was to be stepped up to that

extent. The applicant was a post 1986 pensioner■ His

pension has correctly been consolidated as per the

extant orders. The pension continued to be commuted

on basis of the last 10 months average emoluments

subject to the condition that it is not less than 50%

of the mininium of the scale from which the Government
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servant retires. It is denied that the respondents

have adopted any arbitrary criteria in Office

Memorandum of 10,2.1938. It is also denied that the

classification challensed by uh® appiicisnu is

arbitrary.

6. At the outset, the learned counsel for the

applicant relied upon a well-known judgement in the

V  case of D.S.Nakara and Others v. Union of India,

(1383) 1 3CC 305 wherein the Supreme Court had held

that the Central Government servants on retirement

from service are entitled to receive pension under the

Central Civil Services (Pension) Rules, 1372. Under

the earlier pension scheme, the pension was related to

the average emoluments during 36 months just preceding

retirement. On 25.5.1373, the Government of India had

issued an Office Memorandum whereby the formula for

computation of pension was liberalised. It was made

applicable to Government servants who were in service

on 31.3.1373 and retired from service on or after that

specified date. The liberalised pension formula

introduced for the Government servants governed by the

1372 Rules was extended to the Armed Forces personnel

subject to limitation set out in the Office Memorandum

with a condition that new rules of pension would be

effective from 1.4.1373. As a result, the pensioners

who retired prior to the specified date had to earn

pension on the average emoluments of 35 months' salary
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and they suffered triple jeopardy. The matter had

come up for consideration before the Supreme Court and

that Court held that the pension is neither a bounty

not a matter of grace depending upon the sweet will of

the employer, nor an ex gratia payment. It is payment

for the past service rendered. It is a social v^elfare

measure. The principle of equality before law was

mentioned in the following words:-

V

V)

1 o. The other facet uf Af tide 14 which
must be remembered is that it eschews
arbitrariness in any form. Article 14 has,
therefore, not to be held identical with the
doctrine of classification. As was noticed in
Maneka Gandhi case, AIR 1978 SC 597 in the
earliest stages of evolution of the
constitutional law. Article 14 came to be
identified with the doctrine of classification
because the view taken was that Article 14
forbids discrimination and there will be no
discrimination where the classification making
the differentia fulfils the aforementioned two
conditions. However, in E.P.Royappa v. State
of T.N., AIR 1974 SC 555, it was held that the
basic principle which informs both Article 14
and 15 is equality and inhibition against
discrimination. This Court further observed as
under; (SCC p.38, para 85)

"From a positive point of view,
equality is antithetic to arbitrariness.
In fact equality and abitrariness are
sworn enemies; one belongs to the rule

law in a republic while the other, to
and caprice of an absolute

of

the whim

monarch. Where an act is arbitrary, it
is implicit in it that it is unequal
both according to political logic and
constitutional law and is therefore
violative of Article 14, and if it
affects any matter relating to public
employment, it is also violative of
iHroiuls i6. Aftiules 14 and 16 strike
at arbitrariness in State action and
ensure fairness and equality of
t r e a t me n t.



Thereupon, the Supreme Court held that the said

distinction drawn was not correct and in para 17, the

Supreme Court further held:-

2^

V

"17. The basig contention as hereinbefore
noticed is that the pensioners for the purpose
of receiving pension form a class and there is
no criterion on which classification of
pensioners retiring prior to specified date and
retiring subsequent to that date can provide a
rational principle correlated to object, viz.,
object underlying payment of pensions. In
reply to this contention set out in para 19 of
the petition, Mr. S.N. Mathur, Director,
Ministry of Finance in para 17
affidavit-in-opposition on behalf
respondents has averred as under;—

of

of

his

the

ill

tif iU

The contentions in paras 18 and 19 that
pensioners form one class is not correct
the petitioners have not shown how they

form one class. Classification of pensioners
on the basis of their date of retirement is a
valid classification for the purpose of
pensionary benefits.

These averments would show at a glance
that the State action is sought to be sustained
on the doctrine of classification and the
criterion on which the classification is sought
to be sustained is the date of retirement of
the government servant which entitled him to
pension. Thus according to the respondents,
pensioners who retire from Central Government
service and are governed by the relevant
pension rules all do not form a claso buo
pensioners who retire prior to a certain date
and those who ret "ire subsequent to a cettain
date form distinct and separate classes. It
may be made clear that the date of retirement
of each individual pensioner is not suggested
as a criterion for classification as that would
lead to an absurd result, because in that event
every pensioner relevant to his date ui
retirement vn 11 form a class unto himselt ..
What is suggested is that when a pension^echerne
undergoes a revision and is enforced effecpve
from a certain date, the date so specified
becomes a sort of a rubicon and those who
retire prior to that date form one <--1ass and
those who retire on a subsequent date ^^rni^ a
distinct and separate class and no one oan
cross the rubicon. And the ^ learneu
Attorney-General contended that /thie
differentiation is grounded on a
principle and it has a direct <jOf felatiun uo
the object sought to be achieved by liberaliseu
pension formula.
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7 > It IS on th© strsngth ot ths S3ni© th3t ths

Isarnsd counssi tor th© applicant cont©nd©d vshsmsntly

that th© applicant cannot b© discriminated or his

pension so fixed should be less than that of pre

1.1.1386 ©mployees.

5. At this stage, w© deem it necessary to

refer to some of the other decisions of the Supreme

Court on the subject. In the case of Indian

Ex-services League a others v. Union of India, (1331)

2  see 104, in May, 1373, the Government of India had

issued an Office Memorandum whereby the formula for

compiutation of pension was liberalis^u uuu maue

applicable only to civil servants who were in service

on 31.3.1373 and retired from service on or after that

date. It introduced a slab system, raised the ceiling

and provided for a better average of emoluments for

computation of pension and the liberalised scheme was

mad© applicable to employees governed by the Central

Civil Services (Pension) Rules, 137ii, feuif itiy on of

after the specified date. The same question again

came up for consideration. The Supreme Court held

that the decision in the case of Nakara (supra) has to

read as one of limited application and its ambit

cannot be enlarged to cover all claims made by the

pension retirees or a demand for an identical amount

of piension to ©vef~y reti t ee i f urn the sanie f afiX

-j f-j^0gp0Ql;"j ve of the date of ret i f eiiiefit. Tne i ifiditigs

are! —

■* n Tii© libef~alis©d pension scheme in
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the context, of which the decision was rendered
rn ^Nakara, (1983) 1 SCC 305} provided for
ooRiputat iori of pension according to a more
yiberal formula under which "average
emuluments" were determined, with reference to

]ast ten month' salary instead of 36
(iiOfit-hs salary provided earlier yielding a
higher average, coupled with a slab system and
raising the ceiling limit for pension. This
Cuurt held that where the mode of computation
ot pension is liberalised from a specified
date, its benefit must be given not merely to
retiree subsequent to that date but also to
earlier^ exiting retirees irrespective of their
date of retirement even though the earlier
retirees would not be entitled to any arrears
prior to the specified date on the basis of the
I evised computiiu ion made according to the
liberalised formula. For the purpose of such a
echeme all existing retirees irrespective of
the date of their retirement, were held to

one class, any further division
that class being impermissible.within

rtooofuiiiy to that deciisiion, the pension of all
retirees was to be recomputed a on theear11er

vj

epeci i Ied date in aooof danoe with the
liberalised formula of computation on the basis
of the average emoluments of each retiree
payable on his date of retirement. For this
purpose there was no revision of the emoluments
of the earlier retirees under the scheme. It
Wa© uleaf ly suaueu L-hat 1 1 urie pensioners form
a  class, their computation cannot be by
different formula affording unequal treatment
solely on the ground that some retired earlier
and some retired later'. This according to us
IS the decision in Nakara and no more."

Similarly, in the case of Union of India v. P.N.Menon

and Others, (1394) 4 SCC 68, the same controversy

cropped up and the concerned High Court referred to

Nakaf a s case (supf a^. The judgement Viias set aside

and 11 was he1d ̂ —

20. The scheme to merge a part of the
dearness allowance for purpose of fixing the
dearness pay, was evolved, and was linked with
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t.fi0 3v^rags
272, which

background,
30-S-1977,
1rrabi ona1

of mind,
rsti rsd on

than 30-04-

Wi iU

1 ater

Lii Oust of living index fixed at
fell on 30-4-1377. In this
it cannot be said that the date,
was picked out in an arbitrary or
manner, without proper application
The option given to employees,
or after 30-03-1377, but not
1373, to exercise an option to get

their pension and death-cum-retirernent gratuity
calculated by excluding the element of dearness
puy tis i nu 1 uated ifi the aforesaid office
memorandum or to get it included in their
pension and death-cum-reti rernent gratuity, was
fiot aii exercise to create a class within class.
The decision having a nexus vrith the price
index level at 272, which it reached on
o0-03-1377, was just and valid. It has been
rightly pointed our. t.hst- rac:r.-.nH£ir--f-!z- h
been in receipt of

memo randurn

uut chat f cspunuefits had nevsr
uearness pay
in Question

und as such the
cuuld not haveuf f i ce

been^^ applied to them. Similarly, the
sficasnriient of leave was a new scheme introduced
W'dlch^ could not have been extended
fetfospectively to respondents, who had retired
bejore the introduction of the said scheme,
oarne can be said even in respect of family
pension scheme which was earlier contributory.
b with effectut with effect from .li-us-is// -cne scneme was
made non-contributory. The respondents not
being in service on the said date, were not
eligible ror the said benefit and no question
of refunding the amount, which had already been
contributed by them, did arise. According to
us, the High Court was in error in applying the
principle of D.S. Nakara in the facts and
circumstances of the present case."

More recently, in the case of Tamil Nadu Electricity

Board v. R.Veerasamy and others, (1333) 3 SCO 414,

the question for consideration was whether the

Electricity Board was bound to extend benefit of

pension scheme introduced from 1.7.1386 to all

employees who already stood retired before the said

date and had availed of the benefit of Contributory

Provident Fund Scheme? The Supreme Court repelled

what is being urged before us giving the following
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findings:-

>.. .Morsovsr, t.hs appsl 1 ant—Board had
givan wsl 1—"foundad rsasons "for introducing ths
p6nsion schsni© "froni 1-7—1386 including
"financial constraints, a valid ground. Ws ars
o'f ths V1 @w that th© rstirsd smploysss
(rsspondsnts), 'vvho had rstirsd "from ssrvics
bs'fors 1—7—1386 and thoss who wsrs in

smployrnsnt on th© said dats, cannot bs trsatsd
alik© as thsy do not bslong to ons class. Th©
"workrnsn, who had rstirsd a"ftsr rscsiving all

s/ ths bsns"fits availabls undsr ths Contributory
Pro'vidsnt Fund Schsrns, csas© to bs smploysss of
th© app© 11 ant—Board w.s."f. th© da"ts o"f t'nsir
rstir©msnt. Th©y "form a ssparats class.

3. R©v©rting back to ths "facts cf th© prsssnt

cass, at th© outsst ws may draw th© nscsssary

iri"fsr©nc©. Csrtain cut o"ff dat© is nscsssary to bs

■fixsd "from which ths b6n©"fit o"f a particular psnsion

schsrn© has to b© givsn. It thsr© ars two catsgoriss

o"f psnsionsrs and a cut ott dat© which is logical and

rsasonabl© has b©sn tixsd, ths court will not

int©r"f©r©. In that cass Nakara's cass (supra) would "TvoL

bs cipu 1 1 Uab 1 s.

10. Hsrein th© distinction has clearly bssn

drawn and spslt out. Thsrs wers two catsgoriss ot

smploys©s. This di"f"fsr©ntiation cams into play

bscaus© ths recommsndations o"f ths Fourth Central Fay

Commission wsr© mad© applicable "from 1.1.1386 and the

rscomrnsndations o"f ths Fi"fth Central Fay Commission

from 1. 1 .1336. Certain smploysss who had

sup©rannuat©d/r@tired before 1.1.1386 were also
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Cunesidsrsd ciftsr 3 ssparat© "forrnuls h3d bs^n rn3ds

applicable to them. That necessarily does not imply

that there is a discrimination or the same formula

should be made applicable tc> such employees who

retired after 1.1.1386. Two categories of pensioners

therefore, in terms of what is being urged is not

correct. It was only a reasonable classification that

had been done. The additional affidavit of the

respondents indicatess that the Fifth Central Fay

Commission had made certain recommendations relating

to parity in pension when the pensioners were holding

similar posts. The recommendations of the Fay

Commission had been accepted with the object of

notionally fixing the pay and thereafter the pension

in respect of pre 1386 reti rees as on 1.1.1386. Thus

there is no ground to hold that two different

categories of pensioners which is dicriminatory have

been created.

11. Resultantly, the present application

being without any merit must fail and is accordingly

dismissed. No cots.

Announced.

CS.iemAIK)
MEMBER (A)

(V.S. AGGARWAL)
CHAIRMAN

/ sns/


