CENTRAL ADMINISTRATIVE TRIBUNAL, FRINCIPAL BENCH
OA N6.453 2001 with OA N0.1918/2001
New Delhi, this 4th day of December, Z00Z
Hon’ble Shri M.P. Singh, Member(A)
QA 453/2001
ved Pal Singh Rana

Qr.Nc.9, 5I Type, PS5 Mandir Marg _
New Delhi .. Applicant

(shri Shyam Babu, Advocate)
versus

Govt. of NCT of Delhii, through

1

1. ChiefT Secretary

5, Shamnath Marg, Delhi

commissiconer of Paolice

Police Hgrs. IF Estate, New Delhi

5pl. Commissioner of Police (Inteliligence)
Police Hqgrs., IP Estate, New Dalhi

4, S,Ramakrishnan

spl. Commissioner of Police(Intelligence)
IFP Estate, New Delhi

5. Prakash, IFG

through Respondent No.1 .. Respondents

aN]

%)

n

(shri Ajssh Luthra, Advocate)

QA _1919/20801

vyed FPal Singh Rana

Qr.Nc.9, 5I Type, PS Mandir Marg :
New Delhi : : .. Applicant

(shri Shyam Babu, Advocate)
versus

Govt. of NCT of Dslhii, through
1. ChisfT Secreatary

5, Shamnath Marg, Delhi
2, Commissionar of Police

Police Hagrs. IP Estate, New Delhi
3. 5.Ramakrishnan

Spl. Commissioner of Police(Inteliligence)

IP Estats, New Dslni
(shri Ajesh tuthra, Advocate)

ORDER{oral)

Both the OAs are Tiled by the same applicant, wWOrking
as Inspector in Delhi Police. Therefore with the consent

of the partiies I proceed to dispose of the same by a

common order. -
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2 in OA 453/2001, applicant saeks expunction of the
1 adverse remarks communicated to him from his ACR for the

! period 1.4.97 to 7.11.97 vide order dated 21.7.1999, as

according to  him, shri 5.Ramakrishnan, Respondent No.4
(R-4) and Shri 5.Prakash, Respondent No.5 (R-5) Dbecame
hostile towards him and manipulated these adverse remarks
in collusion Wwith sach other. His contention 1is that
Addl. pDCP/DCP or officer of egual rank is the reporting
officer and Addl. CP concerned 1is the reviewing
authority in his case. The applicant proceeded on sarned
leaye for 30 days On 9.7.97. Therefter, he procesdsd oOn
28 days medical l1eave from 8.10.87 tO 5.11.97 when He was
transferred from special Branch ToO DCP/Crime & Railway by
order dated 5.11.97. However, R-4 got the transfer ordsr
cancelled and reposted the applicant in Special Bench
vide order dated 21.11.87. Aggrieved Dy this, applicant
filed OA 2808/97 which was disposed of 1in the following

terms, vide order dated 72.1.1998:

"As applicant himself wants TO continue to work in
Crime and Raiiway Branch, and Respondents had also
posted him there in view of his clean records of
service as he would be useful thers in connection
with investigation of important Ccases (para 3 of
respondents’ reply) this OA is disposed of oy
calling upon respondents to consider withdrawing
their impugned ordsr dated 21.11.97 8O that

applicant continues to work in Crime & Raijlways
aranch”

3. According to applicant, R-4 sought permission of R-1
tc file an appeal against Tribunal’s order gated 2.1.98,
but R-1 in turn wrote a letter to DCF, Police Hars. in
June, 1938 that Law pepartment of R-1 had opined that
transfar of applicant was malafide and it was not a fit

case for filing an appsal. annoyed by this, R-4 took the
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role of Reporting Officer, against all rulses and
regulatiung, and wrote the ACR of the applicant for the
atoresaid periocd giving adversse remarks and these were
communicated to the applicant vide letter dated 3.3.99.

Thersaftsr, appticant made a complaint on 5.6.,9% to  tha

Chiset Metropolitan Magistrate against R-4, R-5 and oné
Shiri Dinesh Kumar., Metropoiitan Magistrats, DOelhi by

order dated 8.6.39 directed the SHO, IF Estate to
register a case against the above officers and maks
investigation and thereafter submit the report u/s 173 of

Cr. PC. In pursuance thereof, FIR No.283/2%% was

4, Applicant has further contended that without
withdrawing or cancelling the sarlier ACR dated 3.3.99,
nd R-5 manipulated a fresh ACR by ante-dating it and
resh adverse remarks for the period from
P.4.37 to 7.11.87, that too vide order dated 21.7.19399.
wheri  he came to know of the forgery/fabrication in his
service record by R-4 and R-5, applicant submitted a
"spresentation on 10.8.389 tc R-2 requesting for a 1egé1
action, R-4, vide his letter dated 16.8.1999 informed
DCP/Crimeé & Rly. that the ACR of the applicant for the
periocd from 1.4.37 to 7.11.97 was recordsd by &hri
5.Prakash, AIGP/CISF on 25.5.99 and it was duly reviewed
by him, Applicant again made a representation on
£25.8.1999 against the order datsd 21.7.1938 which has not
CGeen disposed of so far. Aggrieved by this, he has filed

the present OA sesking the aforesaid relief.
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5. Respondents have contested the OA and have stated in
their short reply that the Commissioner of Police had

cailed Tor the comments from Shri S.Prakash who had bean

Special CP/Intelliigence who had reviewed the AGR 1in
gquestion. The applicant was also heard in person on
25.5,2000 and the case was further examined in
consuitation with rules/instructions on the subjac

After careful examination of the pleas raised by thse
applicant, ths Commissioner of Police has orderad to

&xpunge the adverss remarks recordsd in applicant’s ACR

for the period from 1.4.97 to 7.11.97 vids order dated
16,.7.2001. In view of this position the OA bs dismissad.
5. By Tiling OA 1819/2001, the applicant has challenged

the aforesaid order dated 16.7.7001. Sincs this OA is an
offshoot of OA 453/2601 I do not deem it necessary to
discuss the details again snumerated above. The
grievance oY the applicant in the present CA 1is that
thaugh the adverss remarks for the aforesaid period have

been expunged and communicatsd to him vide order dated

22.5.2001, the Commissioner of Police became functus
afficic and has no jurisdiction or authority to act

furthsr, The operative part of the impugned order date

16.7.2001 is extracted below:

"It s, therefore, ordered that Shri S.K.
Chowdhury, the then Addl. CP/SB and presently Joint’
CP/0ps. may record the ACR of the repressntationist
Tor the period bestwesn 2.4.37 to 8.7.97 and send it
for review to Shri S.Ramakrishnan, the then 5r.
Add1.CP/Int., presently Special GP/Intelligence who
will record his views for the period from 2.4.37 to
7.11.87 as a Reviewing Officer. In case any adverse
remarks s given by any of thess officers, the sams
will be communicated to the reprasentationist
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immediately thersafter and his representation, if
any, received will be considered on merits by the
undersigned. ”

7. Applicant has further contended that when the CP has
already expunged the advsrse remarks finding no material
on  rsecord, he ought not to have given any Tfurther
directions with regard to the re-writing of the ACR,
particularly nominating R-4 who is personally biased and
hostile towards the applicant. The adverse remarks were
communicated to him after a lapse of two years, which
would have served no useful purposs. In the reply filed
on behalf of R-4 to applicant’s earlier OA 2808/97,
respondents had taken a specific stand that applicant had
¢lean record of service till Znd January, 1988. Thus it
is clear that these adverse remarks were manufactured by
Shri S.Prakash and R-4 in collusion with each other in
order . to sb011 the meritorious record of the applicant.
By the& CP’z order, 3hri 5.K.Chowdhary has been dirscted
to rewrite applicant’s CR for the period 2.4.397 to 8.7.97
whereas R-4 has been authorised to review the AGCR for the
entire period from 2.4.987 to 7.11.37, which 1is whally
arbitrary and unjustified, as R-4 had no opportunity at
all to assess the work of the applicant for that period.
In fact R-4 has disqualified himself to be the reviewing
authority of the applicant due to his personal bias,
malafids and. hostile attitude towards the applicant 1in
view of the fact that the applicant has made criminal

complaints against him and two others.

a8, While contesting OA 1819/2001, the respondents 1in
their reply have justified the issue of impugned ordsr

date 16.7.2001. It 1s stated by them that as per DoPT
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guidelines contained in OM dated 23.3.85, in case whers
no reporting officer is in a position to initiate the
report due to lack of experisnce of three months, oOr
more, +the reviewing officer may himself +initiate the
report as a reporting officer and that such a report will
have to be reviewed by the officer above the reviewing
officer. This has been explained in the detailed order
of Commissioner of- Police passed on 16.7.20071.
Respondents have denied that Commissioner of Police has
hacoma tunctus officio and has no jurisdiction after the

_i
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sue of communication dated 22.5.2001 and that Shri
Ramakrishnan was personally biased and hostile against
the applicant. The ACR in question was recorded by Shri
Parkash, the then DCP/Spl. Branch on 25.5.98 and was
reviewsd by R-4 on 28.5.99, who communicated the adverss
remarks to the applicant on 22.7.99. Hence there was no
delay of two ysars as contended‘by the applicant. Reply
filed on bshalf of respondents to OA 2808/S7 was based on
entries found recorded 1in the service record of the

applicant upto 15.2.987 and this reply was not shown t0

5.Prarash or R-4, as thsy had no role 1in the

transfer/posting of the applicant, which was dealt with
by the Police Hars. CP has rightly ordered the ACR for
the period 2.4,97 to 8.7.97 to be written by
5.K.Chowdhary, the then Addl. CP/GB as the officer had
supervised the work of the applicant during this period
(the applicant proceeded on 30 days earned leave w.e.T.
g,7.97 and S&hri &.K.Chowdhary was transferred from
special Branch w.e.f. 17.7.87). R-4 had supervised the
work of applicant for the entire period. In accordance
with DOPT OM dated 23.9.85, R-4 is empowered ta review

the ACR., It is admitted by the respondents that the ACR
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of the applicant was initially recorded by R-4, the &spl.
CP/Int. who was the overall incharge of 5Special Branch,
in terms of DoPFT OM dated 23.9.85. Latér on, howevser, on
a reference from the Addl. CP/Estt. the ACR was got
recorded from S.Prakash, the then DCP/Spl. Branch and
reviewed by 5p.CP/Int. In terms of DG,P&T’s letter dated
21.1.1883 read with DoPT OM dated 23.9.85, the order of
CP nominating R-4 as reviewing officer is very much legal
and he is not disqualified to review. In view of these
submissions, OA 1819/2001 also has no merit and be

dismissad.,

3. 1 have heard the learned counsel for the parties at
length and perused the reccrds and also considered the
pleadings. 1 have alsc carefully gone through the
departmsntal file furnished by the respondents regarding

adverss remarks recorded in the ACR of the applicant.

10. A perusal of the aforesaid file reveals thsa
following: Addl. CP/Estt. vida his note dated 9.5.2001

has recorded as undsr:

“From the notings above, it 18 clear that no
Reporting Officer has supervised the work of Inspr.
ved Pal Singh Rana for more than 80 days during tne
period from 1.4.87 to 7.11.97. Tharafores ths
follawing note on his personal file as suggested by
CA at para 102/N may be placed:

“NOo ACR for the period from 1.4.97 toO 7.11.87 -
as no Reporting Officer has supervised his work for
a period of atleast 90 days" .

we may also inform Inspr. Ved Pal Singh Rana
that "his representation against the adverse remarks
recorded in the ACR for the period from 1.4.97 toO
7.11.97 has been considersed by CP/Delhi. As  all
remarks recorded by the officer who did not
supervisa his work for a period of atleast 90 days
have been recordsd against the existing rules, his
plea in this respect has been accepted’.

2
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The ACR for the period from 1.4.97 to 7.11.97
containing the adverse remarks be cancelled and
removed Trom his service raecord and the nots
mentioned at ‘A’ of para 113/N above to be kept in
its placs,

sd/- Addl. CP/Estt.
8/56/2001

Spl. CP/Admn.

I have nothing to add to my note dated
3.11,2000 at paras 68-78/Nctes. CP may Kindly
decide the matter in view of remarks of LA at
pre-pags. GF may kindly decide the matter in view
of remarks LA at pre-page.

5d/-
(Spl1.CP/A)

)
S|

.

Notings Tfrom para 113 to 115/n are accepted
and approved. Action be taken accaordingly.

ad/-
17/5
Spl.CP/A
1. Further perusal of the file also reveals as under:

In his self contained note dated 12.7,2001, the Spl.CP/A
has opined that “However Consfdering that the ACR 1in
guestion should have been reviewed by the Addl, CP/SB
8hri &.K,Chowdhary who was there for over 90 days for the
period from 2.4.97 to 8.7.97, there is no explanation why
the ACR was not reviewed by Shri S.K.Chaudhary and was
reviswad by Shri Ramakrishnan who was the naxt higher
authority after Addl. CP/SB”. He has further opined
that "if the action as above is approved, we may issus
order accordingly and Addl. CP/Estt. may inform ths
Govt, Counsel in continuation of sarlier refsrencs.".

This note has the approval of CP.

12, It would be guite interesting to Tfind that 1in
response to communication received from Police Hars.,

Respondent No.4 in the form of legal opinion has himself

A
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recorded vide his note datsd 7.6.2001f relevant portions
of which are extracted below for the purpose of

adjudication of the._present 0OAs,

“Thus for the period from 2.4.97 to 8.7.97,
Shri 5.K, Chowdhury the ten Addl1.CP/5B8 wWas
competent to record the ACR. In that svent, be&ing
the officer above the Reviewing Officer, Shri
S.Ramakrishnan, who supervised the work of Inspector
Rana for the sentire period i.e. from 1°.4,97 tToO

7.11.97, 1is competent to review ths ACR from 2.4.,97
to 8.7.97 and record ACR for the period of 8.7.87 to
7.11.897.

RRAARR

d) Similarly, since no DCF or Addl.CP had
supervised the work of the Inspsctor for the period
from 9.7.97 to 7.11.97, the ACR for this period also
has +to be written by the reviewing authority 1i.se.
5p1.CP/Int., Since the period fraom 8.7.97 to 7.11.97
iz less than 90 days and Shri T.R.Kakkar, CP, Delhi
at the relevant time has already retired, there
would be no review for this period of the ACR.

Thus the order of the PHQ that no ACR for the
period 1.4.97 to 7.11.87 will be written as no
reporting officer has supervised his work for a
period of atleast 90 days is faulty and reguires to
be amended and fresh orders issued as Tollows:-

“The ACR for the period 2.4.97 to 8.7.87 would
be written by Shri 5.K.Chowdhury, the then Addl.
CP/GB. This ACR would be kept in the custody of
Shri &.Ramakrishnan, the then Sr.Add1.CP/Int. Who

supervised the work of the Inspsector ti11 -
transfer from the Special Branch on 7.11.87. Shri
S.Ramakrishnan will append his remarks for the
entire period i.e. 1.4.87 to 7.11.87. 5ince the

period from 9.7.87 to 7.11.97 is less than 90 days

and Shri T.R.Kakkar, CP, Delhi at the relevant time
has already retired, there would be no review for
this period of the ACR.”

it is raquested that the matter may bse

re—examined and a decision in the 1light of ths
aforesaid rules/instructions taken very early.”

1

(43

The above notings of R-4 go to show his bias and

ifi

o

1afide intention towards the applicant and that the
impugried order has been issued at the behest of 5&hri

Ramakrishnan as rightly contended by the applicant.

Qmw\/’"
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14, HNow coming to the impugned order, the CP has himselit G%i)
has (eGordad in para 3 that “Both Shri 5,Prakash, the
then DCR/58B and 8hri 5 .Ramakrishnan, special CcP/Int.
ave commented that the misdesds of the representationist
weie pointed out to him on various occasions. Howeverl ,
they have no enclosed any coby of warning, if any,
issued in this regard and may be the representationist
fad  besn warned onty verpbally”. From the above note, it
iz clear that the Commissionsr of Police hasg taken a
decision toO sxpunge the adverse remarrs recorded in the
AGR of the applicant for the period 1in guestion.
Thereforse, there was no negd Lo direct shri Chowdhafy to
rewrite the ACR of the applicant and getting it reviewed
by R-4.

15, The learned counsel for the applicant has furthser
drawn my attention to para 25 of swamy’ 3 Manual  on CR

(DGP&T latter dated g5,6,1984) which 18 extracted below:

1t may D8 appreciated that abn incomplets
report cannot bDe relied upon for a fair and
objsctive assessment of the officer concerned far
his contirmation, promotion, etc. It is essential
that the annual confidentia\ reports arse complete in
cail respecis. In the circumstances, where On
consideration of a representation against adverss
remarks, the competent suthority comes toO the
concliusion that the remarks deservs to be sxpunged,
it should &e® whather total axpunction of the
remarks will leavs the relsvant column(s)) blank;
and 1T it £inds the position to e so, 1T should
ardst modification of the relsvant remarks 1n A&
suitable manner so that thee column(s) in qu&stion
does/do not remain blank, "

He has further drawn my attention to para 7272A of Extract
of Manual of Office Procedurse {9th edition) of gotober,

1982, the relevant portion of which 18 axtracted palow:

I
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"Where a final decision already communﬂcated 10O
a party is found 1ater on to havye besen given on a
mistaken ground ov wrong facts ar wrong
interpretation of rules due TO misunderstanding,
such withdrawa\ may have also legal 1mp1icat10ns.
in  all such cases, in addition €0 consulting
Ministry of Law, wherever necessary, such a
withdrawa1 should be permitted only after he
approval of an officer higher than the one who took
the original decision, has been obtained and reasons
for the raversal ofF modificatﬁon of the sarlier
decision have peen duly reoprded on the file".

16. Admittedly in this casé, the Commissioner of Police
has not £o1lowed the proper procedurs and has not
aptained the order of next higher authority t0
withdraw/reverss his ®eariier deoﬂsion-whereby he had
expunged the adverse remar ks recorded n the ACR of thé
applicant for the period from 1,4.97 to 7.11.97. on the
other hand, he has reversed his eariier decision at the
pehest of his supordinate pamely, shri 5, Ramakrishnan
(Respondent NO.4) who wWas 5iasgand had a malice against
the applicant and had gone out of the way to send a
communication to Commissioner of Police finding fault
with his decision dated 17.5.2001 and suggesting to  him
to raverss his decision in a particular manner 1in order
to  ruin the caresr of a yery Jjunior functionary who was
not directly working under him., It 18 not expected that
shri 5, Ramakrishnan holding such a senior position in
Delhi Police was not awarse of the rule position'that he
could not write the CR of the applicant as 4 Reporting
Officer/ﬂeviewing offiicer but it appeais that he was
pent upon TO record adverse remarks against the applicant

aven it 1t was not permissibWe under rules.

17, Thus, considering all the aspects ipvolved in this
case, 1 am of the firm opinion that the impugned ardar

dated 1n 80 far as 1t has directed shri S.K.Chowdhary to

ng,_
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record the ACR of applicant and shri Ramakrishnan to
raview the Sale is not tenablse in the eyes of law and
deserves to be dismissed. Resquant1y, the impugned
order dated 16.7.2001 18 quashed and se&t aside. The CR

of the applicant for the period in question should be

ayitably modified 1in terms of the instructions ONn the

subject DYy recording a certificate to that effect that
"no ACR for the period from 1.4.97 to 7.11.87 a&as 0o
Reporting Officer has supefvﬂsed his work for a period of
atleast 90 days as already decided by the then

Commissionar of Police on 17.5.2001,

18. goth OAs, viz. OA 3453/2001 and QA 1919/2001, a&re
dispossed of in the aforesaid terms. The interim ordear
pasgssed on 1.8.2001 in OA 1919/2001 stands merged in the

present ordsr. No costs.

19. Copy of this order be placed in both QA filses.

(M.B. Singh)
Member (A)
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(‘?.cnt.ral Administrative Tribuna}
Prin. ipal Beach, New Delhi
Faridkct House,
Cepernieus Marg;

New Delhi-110001



