=

%)
P

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0.A. ND.1908/2001
NMew Delhi, this the 11th day of October, 2001
HON’BLE HMR. S.4.T. RIZVI, MEMBER (J)
Inri R. Chandrasekaran,

Foreman Gazetted,
SanE V), Red Fort,

" Delhi -~ 110 0D0&

PR applicant
(By advocate @ Ms. M. Sarada)

Wearsus

1. Union of India
Through its Sscretary,
Ministry of Defesnce,
South Block, Mew Delhi

ad

The Director,
OTE of Quality Assurance (Yehicles)
Deptt of Defsnce Production
DHE PO '
Mew Delhi-1L0011
. Respondents
(By mdvocate @ Ms. avinash Kaur)

-
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Heard the learnsed counssl on either side at

length.

2. The applicant has been transferred by

respondents’  order dated 31.5.2001 from Delhi to @wadi

Firom a sensitive assignment to a, non-sensitive
assignment. fggrieved by the same, he approached this

Trikbunal by filing the present 04 seeking an ad-interim
order of stay, which was granted in his favour after
proper  consideration on  16.8.2001. &t the time of
passing of  the order Qf ad-interim stay, the learned
counsal  appearing on behalf of the applicant had stated
that +the transfer is malafide and contrary to the ruiﬁﬁ

and the policy framed by thea respondent:kék//




5. The applicant is

3

ontinuing on his post 1in

Delhi ever since.

4. The learned counsel appearing on behalf of
the applicant has submitted that in  terms of the
rotational transfer policy issued by thea

respondent-authority on xmp lovess  wWha
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have only 5 years or less to retire may not be
disturbed. The applicant will reach  the age of
superannuation on  31.5.2006. He, thereforsas, had just
five wears To retire whean thé impugned transfer order
was issusd. Literally speaking, therefore, the impugned
transfer order runs counter to the aforesaid provision.
The  learned counsel appearing on  behalf of the

3 ckp,.mpe a-

regp@ndents has submitted that notwithstanding the adeier
- v
bap, the DGRA is competent to consider the matter
and pass transfer order in his discretion by -virtus of

the aforssaid
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the provision made in Clause (vwiiil

transfer policy. The same provides as under:

"(wiii) any transfer or non-transfer, which
is not covered within the above
guidelines, =hall have the personal
approval of DGEA, who will accord his

approval only after he 1is Fully
satisfied about the circumstances of
the case. DGERS zhall submit an

annual return to the ministry by the
end of June, listing all such cases.”

5. Wwhat remains to be seen, therefore, is
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whether the DERQA has LW
vested in him by the aforesaid provision in a fair and
just  mannear. In support of her olaim that the

respondants had not exarcised the power vested in  them

3 in a fair and just manner, the learned counsel app=aring
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on behalf of the applicant has drawn my attention to a

(3]

list filed by her containing 11 names. I have perussad

the same and find that all these officers hawve completed
more than 13 years of stay at the places where they find
themselves at present. All of them have less than five
vears available to them before retirement. None of them
has been touched by the respondents and sach one of theh
has been allowed to stay on by following the weary same
palicy, which has  wrongly led to the applicant’s
transfer. %She has also placed on record another list of
©  pfficers (aAnnexurs~B to the rejoinder) which shows
that each one of these officers were allowed to stay on
at their locations ewven after they had completsd 10
vears of stay at their respsctive stations. . AT that
point of time, sach one of them was left with a service
periocd of five vears and more, but they were not
disturbed. in the said list barring one Shri M.
Rajagopal all others have to their credit less than Tive
vears of service left before retirsment. acecordingly,
precisely iﬁ accordance with the transfer policy, nons

of  them hag been transferrad in May 2001. It is  thus

have proceeded to act fairly and Justly adhaering to the
transfer policy paramgters laid down in the aforesaid

policy.

& Why have they failed to adhere to the sams

I
@y policy in the case of the applicant has not bagn

mads clear at all by the respondents. The only ground
' 3
taken is that thes DEAA has done so in weEe exarcise of

the discretionary power wvested in him. The learned
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counsel appearing on  behalf of the applicant s
vehemently argued that the DGRA has not exercised his

discretion in the matter in a fair and just manner. In

support of her claim, she places reliance on what the
Himachal Pradesh High Court has had to say in  Qr.Y.B.
Bhargava Vs, State of Himachal Pradesh and __others

decided . on 16/17.5.1985 reproduced in 1986 (3) SLR 511.
The relevant paragraph taken therefrom can be usafully

produced as undesr:

"t a system governed by ruls of law,
discretion, when conferred upon executive
authorities, must be confined with in clearly
defined limits. The rule of law from this
point of view means that decisions should be
made by the application of known principles
and rules and, in general. such decisions
should be predictable and the citizen should
know where he is. If a decision 1is taken
without anv principle or without any rule, it
is unpredictable and such a decision iz  the
antithesis of a decision taken kin accordance
with the rule of law. Law has reached 1its
finest moments when it has freed man from the
unlimited discretion of zome ruler. Whare
discretion iz  abscoluts, man has always
sufferad. It is in this sense that ths rule
of law may be said to be the sworn enemy of
caprice. Discration means sound discretion
guided by law. It must be governsd by rule,
net by  humour. It must not be arbitrary,
vague and fanciful. It would appear from the
cabove observations that predictability even
of the adwinistrative decision is one of ths
egssentials of rule of law which is the high

policy of  the Constitution embodied in
articles 14 and 16. It is well settled rule
of administrative law that an executive

authority must be rigorously held to the
standards by which it professes its  actions
o be judged and it must scrupulously observe
those standards on plain of invalidation of
an act in violation of them."
If one has regard to the principles laid down by the
Migh Court as abowe, it is clear to ms that the DGEAA

cannot  be said to have sxercised the discretion wvestsed

i him in a Tair and just manner. No reason whatsoever

)



(5]
has béen advanced in support of the impuaned transfer
crder . I am, therefore, compelled to hold that the
impugned orders have been passed in arbitrary exercise
of the power wvested 1in the DGRAA. This cannct be
ailowed~ Transfer orders can be challenged on the basis
af malafide, viclation of statutory orders and also  on

»

the ground of arbitrary exercise of powers. In the
present case, the aspsct of arbitrary exercise of
authority stands out along with  the act of

discrimination) for the respondents have treated

gimilarly placed persons differently.

kP For the reasons mentioned in the preceding
paragraphs, the 0& is found to have merit and is

allowed. The impugned transfer order dated 21.5.2001 1s

guashed and set aside. There shall be no order as to

costs.
AT RIZVI)
MEMBER ()
fpkrd



