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Princical Bench
Ofy 16562001
This iz the 2Z&th day of May, 200X

Hon®hle Sh. ashok Aagarwal, Chairman.
Hon®ble Sh. S.4.T. Rizvi. Member(A).

Shri R.C. Kohli.
C-2/7E, Bapa Magar,
Dr.Zakir Hussain rMardg,
Mew Delhi-~11000%., e BApplicant
By advocate: Shri mM.Chandershakeran with
' Shri C.Hari Shanker)

Versus

Union of India
Through the 3scretary,
Ministry of Home affairs,
Horth Block,
) Maw Delhi~110 001 . Respondent. |
» (By adwocate: Shri Inderiit Singh proxy counsel
af Shri Rajinder dMischal)

Order(Qral)

-

By Hon’ble Shri $.A.T. Rizvi. Memberf(A).

& departmental chargesheet has been Issusd to
the applicant, who is a sesnior IPS OFfficer, wide
Memorandum dated 21.4.2000 containing the Ffollowing

article of charge -

R "That Shri R.C. Kohli, IPS (AGHMUz6%),
ib' while functioning as Deputy Director
¥ Genaral (Civil Defence) in e
Directorate General of Hone Guards and
civil Defence, Oslhi during the period
Firom 16.1.8% to 20.,.4.93 failed 1o
maintain absoluts integrity and devotion
to  dutwy and acted in a mannsr unbecoming
of & member of the servics in as much as
e was  Iinstrumental in obtaining the
approval of  the competsnt authority to
the purchass af EPaRX Svstems
CHMELTROMN-1234  and MELTRON-2d64) supplisd
by M3 Gurusons Communications Pwt. Ltd.
far dnstallation in tne Hesadguarters and
the Civil Defence Control Room of  the
Directorate General of Home Guards and
Civil  Oefence, Delhi notwithstanding the
fact that the offer made by the said
private firm For supply of this eguipment
was costliest amongst the offers receiwsd
in  response  to an  aopen  advertisemsnl.
The purchase of this costlier sqguipment
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was  Justified on  the ground that the
sauipment offered by the sald firm was of
a  supsrior technology without sither
indicating the reasons bescausse of which
it was held that the eguipment offered

was actually of superior quality or
making any technicsel assessment of the
cheaaper eqguipment offered by ot hei

bidders.

Shri R.C.Kohli, the then Deputy Director
General (Civil Defence) in the
Directorate General of MHomne Guardcds and
Civil Defencs, Delhi thereby contravensd
the provisions of Rule 3 (1) of the AIS
{(Conduct) Rules, 19468.°

2. - We have heard the learnsed counssel on =ither

side and have also parused the material on record.

The lzarned counsel appearing on bshalf of

&3]

the applicant submits that the aforesaid article of
charge dogs not contain any allegation which could be

termed as nisconduct inazmuch as there is no allegation

af  corcuption  therein. He has thereafter drawn our

attention to the contents of the aforesaid srticle o

w

charge In  some detail. aAs per the article of charge,
applicant was instrumental in obtaining the approval of
the competent authority to the purchase of EPABX svstems
(MELTROM 1236 and MELTROM Z464) supplied by M/s Gurusons
Communications Private Limited, notwithstanding the fact
that the offer made by the aforesaid firm was the
costlie&t amaong the offers received In response to  an
opan advertisemant. Further, according toe the same
article of charge, the applicant has sought to Justifw
the purchase of the aforesaid costlier equipment on the
garound  that the same was of a superior technology,
without Indicating any reason on the basis of which the
aforesaid equipment offered by the salid firm was held to

be of superior quality, and also without making anw
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technical assessment of the cheaper agquipmnent offered by
the other bidders. The aforesald article of chargse can

be broken into the following distinct allegations:

i) The equipment offered by M/is Gurusons
which WaS the costlisst W& 5
oraferred.

ii) Mo reason was given in support of the

claim  that the equipment supplied bw
M/ GUurusons  wWas a product of
superior technology.

Mo technical assessment of the
cheaper equipments offered by the
othar bidders was carried out.

4. The learned counsel for the applicant has
stated that the entire matter/deal has been considered
by a technical assessment committes and thersafter by a
purchase committes and a final decision in the matter
has been taken by the Dirsctor-Gensral, Home Guards.

The efficiency and supericor technologay of the squipnent

Sppplied by M/s Gurusons is sufficiently satisfactorily
established,. inter alia. by the fact that the same
cguipmant had been purchasead by several important
institutions such as Special Protection Group (SPG) for

the Prime ®Minister’s

=

esidence, Hyderabad House,
Ministry of Home aAffairs, MNarcotics Control Bureasu

(HoB),  Cabinet Secretary and the Office of the Chief

i

lection Commissioner. Basad on this fact and the

report of the team of technical officers who wisited M/s

gurusons to  assess the efficiency and suitability of
MELTROM esquipment, and based on thelr own experisnce,
the aforesaid Committess have apparently found it

unnecessary to have the equipments offered by the others
assessed, or elss the need to do so could hawe  beaan

istaed upon in the meetings of  the

93}

painted out  and in

aforesaid Committess. In the circumstances, according
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to  him, the action initiated against the applicant
ohbviously wvitiated both by malice in fact as well as
malice in law. Further, according to the learnsd
counsel, erroneous  exsrcise of judgément, even 1f the
present case is assumed to fall in that category, cannot
be a ground for disciplinary action as 1t will not
constitute misconduct. In support of this contention,
the learned counsel  has relied on  Suprems  Court’s
judgement  in WUnicon of India and Ors. Vs J.ahmend
F1979) 2 SCC 2846, Further, according to the learned

these have

o

counsel, the impugned proceedings ares bad a
besn initiated after an abnormal delay of over 8§ wears
as the matter relates to the period of the applicant’™s
paosting as Deputy Director General (Civil Defence) in
the Diregtorate General of Mome Guards  and  Civil
Defence, Delhi Jduring the period from 1&6.1.198% to

30.4.1993.

5. The learnsd counsel appgaring on behalf of
the respandents has nothing much to say bevond what nas
beamn stated in the article of chargs and the
accompanying statement of imputations of misconduct
supporting the article of charge. It iz clearly stated
in  the statement of Imputations as well as in the raplw
filed on behalf of the respondents that in  order to
study  the equipment systems offered by M3 Gurusons, a
team of four officials consisting of SSO(CD) two foremen
and one research technician had wisited the firm's
woffice on two different occasions and had carried cut a
study  of ‘the Meltron System. It was found that the

syvstemSaquipmnent offered by Meltron, which 1

[
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Government ilndertaking, was ideslly suited to meest the
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reguiremaent of  the Control Room as well as the
Meadguarters. The Minutes of the Purchase Committes

show that the comparative study of warious offers was
macle in gesociation with the Officers of the
Communication Branch of the DGETD. In wiew of this, the
deposition made by the S$SS0O{CD) that ths technical
assessment of Meltron eguipment alone was mads canncot bea
usaed against the appiicantk For the same reason, the
statements supposed to have besn made by the twe other
Member  of the Purchase Committee to the effect that the
report  of  the technical staff was not shown to  them,
Wwill alzc  have no maaning_insofar as  the applicant’s
conduct is  concernad. The Minutes of the Purchase
Committes are presumed to have been signed by all the
Membaers of  the Committes. It is this wvery commitbse
which has asserted that Meltron equipment was the most
suitable. In  our Jjudgesment, it is not open to the
Members of  the said Committes thereafter to come out
with weiled insinuations by making depositions of

daubtful  walue before the anti Corruption Branch of

Delhi. The fact remains that no such  Issue  was
apparently raissd in  the meeting of the Purchase
Committes. Furtharmore, if any of the membars of the

Committee had any reservation in the matter, they could
alwavs record a note of diszsaent. Clearly, nobody

dissented when it was time to disagres. Statements made

-

later are to be regardsd at besst as afterthoughts. Such
statements cannot be permitted to be used against the

applicant particularly at this later st For these
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very  redasons,  the respondents” reply  that available

gvidence prima  facie established that the purchass in

N gquestion was made in an irragular and malafide manner
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cannot  be accepted. Incidentally, the word “malafide’

we  find,

has not been used in the article of charge nor

in the statement of imputations.
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. gecording to  the articles of chargs, Tthe

has bsen found guilty of contravention of the

ns of rule 3 (1) of the AlS (Conduct) Rules,

The aforesald Rule 301) simply provides that
emierr of tThe A% shall maintain absolute

aon devotion to duty at all times. Insofar as
2 of devotion to duty is  concerned, the
s clearly done what he was reduirasd to do in

the procedurs to be followed and had done th@

ma. The decision to purchaze tMeltron sguipment

takan not by him but by the Director-General oy

s of the reports of the Technical Assessment
and the Furchase Commities, The
I

fevsten  supplied by M/s Gurusons was roperly
; F Y ! P "y

@irs and  financisal

by a team of technical offic
ons  of the proposal were Known to evervbody in
orezald Committess as also to the
General . The Purchase Commities hés, in no
taermns, recommended the purchase of the Melitron
Savsten. Maltron is a Government WUndertaking
private company. M/s Gurusons, who presumably
salars/agents appointed by Meltron, had made an
the supply of the sguipment/system in guestion
several other firms. The squipment/systemns
by  them (MELTROM) is being used Iin several
governmental organisations/institutions. Just

bids were invited by an open advertisemsnt and

i

ds had been received, It does not follow that

{
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‘the cheapes product on the offer must necessarily be

purchased. The buyer department will be within its
rights  to look for the best equipment/system kesepling in
view 1ts needs and reguirements. Thers is nothing wrong
it during the course of evaluation of competing offers,
regard is  also had to the reputation enjoved by a
sUppliar, In the dec ibi n making process, a large
number  of persons/officers are involwed, on the finance
side as well as on the technical side. There is nothing
te  show that the applicant exercised undus influsnce an
any of the Members of the aforesaid Committees and teams
to make a recommendation in favour of the Meltron
gooU I pinent . In such a situation, it is not possible, in
aur  Judgemasnt, to doubt the integrity of the applicant.
The prima facie conclusions to the contrary arrived at
by the respondents are, in our ?iew, based on inadequate
and Improper appreciation of the facts and circumstances

of  the case, and inasmuch as no rational person  woul o

have , on  due application of mind, reached the
conclusions  about lack of integrity, we are alsc

inclined to hold that the aforesaid conclusion suffars

from the vice of perversity.

7. In wiew of what we have discussed above, we
find that no case of misconduct has been made cout in the
facts and circumstances of this case and, therefors,
following the Supreme Court in Union of India and Others
Vi Upendra Singh dated 17th February, 1994, (1994) 3
BCC 357, we can interfere in the matter sven at thig
stage of framing of charge. We are inclined to do  so

after perusing the chargesheet and the statement of

Zimputaﬁions and hsaring the partie%sz/

1
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ides, the impugned proceedings are also

{4
433
e

i
-

had and non-sustainable on tha ground that theare

1

beasn  an  unusually  long delay of ower & wears in
initiating the departmental proceedings, and the delay
in question has not been sxplained. The respondents
are, therefore, also responsible for laches and delay in
iwmsuing the impugned chargesheet balatedly in June 2000.
In accordance with law laid down by the Suprems Court in
State of Madhva Pradesh ¥s. Bani Singh and A&nother
decided on  5th april, 1990 and reproduced in 199D

(Supp.) SCC 738, the respondents ought to supply a

satisfactory explanation for the inordinate delay in
issUing the chargs memo and that if such-delays are not

properly and adequately explained, it will not be fair

bl
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to  allow the departmental sngquiry to procsed. This

what the Suprems Court has held in the aforesald case:

"The appeal against the order dated
Pecembear 14, 1987 has besn filed on  tThe
ground  that the Tribunal should not have
quashed the procesadings mersly on the
ground  of delay and lachss and should
have allowsd the enguiry to go on o

; the matter on merits. We are
unable  to agree with this contention of
the learned counsel. The irregularities
which were the sublsct matter of +the
@hguiry iz sald to  have taken place
betwesn the vears 1975-77. It is not the
case of the department that they were not
aware of the said irregularities, if any,
and camse  to know it only in 1987.
According to  them even in aApril 1977
there was doubt about the involwement of

the officer Iin thse sald irregularities
and the investigations wers going on
sinca then. If +thet 1is so, it is

unreasonable to  think that they would
have taken more than 12 vears to Initiate
the disciplinary proceedings as stated by
the Tribunal. There Is no satisfactorwy
explanation for the incordinate delay in
issuing the charge maemo and we are alsco
of  the wiew that it will be unfailr to
permit  the departmental enquiry to be
procaesded with at thiszs stage. In  any
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case there are no grounds to interfers

wiith the Tribunal’s ordears an

accordingly we dismiss this appsal.”
In the present case, the disciplinary procesdings, based
as  these are on certalin doocuments and the statements of
witnesses could wall hawve bhean initiated most
expaditiously as  all the necessary <documents and the
witnessas have remained readily available throughout.
In wiew of +this, there sesms to be a good deal of
substance in the plea advanced on behalf of the
applicant that the respondent-authoritiss have decided
te initiate the procesedings in question belatedly wiith

the intent to harass the applicant att a time when he is

Ee2]

about to retire from service.

9. For all the reasons brought out on the
praeceding paragraphs, the 0a is found ko have merit and
substance and is allowed. The impugned orders datsd

2lst  June, 2000, 1d4th March, 2001 and 14/16th  March,
FD0L are quashed and set aside. The applicant will be
entitled to all the consequential benefits arising From

the above. Mo costs.

Ty \

E;'n'.Rizwlj frasholk (Bgarwal)
Member (&) : Chairman
l‘_r l"f.dff



