CENTRAL ADMINISTRATIVE TRIBUMNAL
PRINCIFAL BENCH S

R 1545/2001
Hew Delhi, this the ;PJ&%»day of august. 2001

Mon’ble Shri Govindan $. Tampi, Member (&)
Hon®ble Shri Shanker Raju, Member (J)

Shri B.D.Prasad
a/0 Shri Lall Prasad
mseistant Business Manager
Fublications Division,
Ministry of Information & Broadcasting
Govt. of India C
Patiala House
New Delhi.

' .. LRpplicant
(By Advocate B.S.Mainee)
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UNION OF INCIA @ THROUGH

1. The Secretary
Ministry of Information & Broadcasting
Govt. of India
Shastri Bhawvan
HMew Dalhi.

%. The Director
Publications Division,.
Ministry of Information & Broadcasting
Govit. of India
Patiala Housze
Naw Delhi.

Z. The Secretary
“Union Public Service Commissian i
Dholpur Houge
Maw Delhi.
' . . . .Respondents
{By Advocate Shri A.K.Bhardwai)

QRDER

By Hon’ble Shri_ Govindan S. Tampi.

0a  No. 1545/2001 has been filed’ by Shri
B.D.Prasad. challenging the ordef of the reépondents
- psotponing  his date of regularisation as Business
Fyacutive and declaring the post of h5315tant Eusingss

7

© Manager which he has bene holding as a wvacancy.

2. Heard Shri B.g.Maines and Shri  ashok
Bhardwal, learned counsel for the applicant and the

raespondents respectively.
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To sﬁate in brief the facts. the applicant
belonéingv to a Scheduled Tribe, who was appointed as
Sales ‘Repregentative in the .gradé bf Rs.
550*750!~/Rs“‘ 1660~2660J~ through Sstaff Selection
Commission  iIn ;gmﬂ,bécame (BE) Business Executive in
the grade of Rs. 1640-2900/~ / RsJ 1500~9000/~  an
1-8-19282 on ad hot basis but was reaularised w.oe.f.
1-4-1998. - by respondents’ letter dated 2-11-1994.

This promotion was ordered on the basis o f
recommendation by DPC. On 16-11-1994. he wés praomoted
a5 Assistant Bus 35 Manaéer (ABM)Y on ad hoc basis in
the grade of Rs. 3000-3500/~ / Rs. 65dOwlOy500~ and
regularised w.e.f. 16-11-1994 by respbndents” lettar
dated 17-1-1995. 'The applicant states that though the
post of RE & ABM Qere to be filied up by promotion &
direct recruitment in the ratio of 1 = l. no direct

sin

23]

recruitment had been held since 1983 for BE and
1986 for ABEM and all tﬁe posts have been filled up
only by promotionf The applicant had baan promoted A
BE & ABM from 1988 & 1994 respectively after being
cleared by the.Dp65 a fact admitted by the féspond@nt

also. Following adopti@n of the reco mmendations  of
the Vth Central Pay Comm ssion,,fespondents have also
decided to fill up the post of AEBM only b# promotion,
for which amendments to recruitment rules were
expactad, Though - the applicant’s promotion as BE
W.e. F. 1-4-1998 and ms ABM from 16-11-19%4 were on
regular basis, the respondents arbitrarily iSsued Show
cause notice on P=12~-1999, proposingzthe change of
date of his regular promotion as BE to 1993‘ and
withdrawal of his promotion asvﬁéM w.e.fF. 16-11-1994.

The above proposal was meant to create vacant slots
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for direct recfuit_for which the celection has not vyt
taken place. The respondents did not take any action
on  the applicant’s representation but o 19-3-2001°
decided to change the date of hié promotion as BE to
14-10-1993 and declared the post of ABM which he had
neen holding as & vacancy. he applicant filed @&
representatidn on 9-4-2001 against the said action but
without conSidering the same the' respondents are
reportedly proceeding for filling up the wvacancy

through direct recruitment. Hence.this application.

4. applicant argues that the respondents’ not
having mads any direct Eecruitment for the post of BE
& AEBEM Since'l983 & 86, héving filled the same only oy
promotionﬁ the quota rule had collapgedkand in wview of

the decision in Narendra Chadda’s case (AIR 1986 (1)

49), the respondents cannot go back on the same. The
decisién of the Supreme Court in the case of

a.N.Pathak & Ors. Vs.  Secretary. Ministry of Defence

& __Anr. C(ATLT 1987 (1) 385) directina that "delay in

making the appointments by direct recruitment shaould
not wisit the promotees with adverse consaguences

"

denying them -the benefits of thelr service”, would

3

algo’ come to the applicant’g- help. ince his
promotion both as BE & ABM were made in a  regular
manner, anhd ordered against regular‘vacancieg & with
. the approval of the competent authority and. the DRC.,
the  applicant had a right to hold the porﬁ from 1988
énd the attempts to get the same shifted to 1993 (for
BEY and  for declaring it as vacant (for ABM) are
incorrect steps/ attempts to benefit direct recruits

who could at the relevant time would have only been
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studying in  Schools or Colleges. Hon’ble  Suprems

Court’s decision in the case of Rudrakumar Sain woul«

calso coms to his help. plsads the applicant.

In their counter, the respondents state

(%3]

that the posts of BE & ABM are to be filled up by
direct recruitment & promotion in the fatio of 1 2 1,
Wwith Sales Representative being the feedar arade for
BE's & BE's for the post of ABMs. Following the
tiling of DA No. 9462/1999 by one Shri V.S.Rawat, an
ad hoc ABRM ;hallenging thé seniority list of the Sales
Representatives and.its withdrawal with permission by
the Tribunaly the records'were reviewed which showed

that _regular pr motions that too with retrospective

N ,
effect had been ordered without DPC with retrospective

~

effect and vacancies for direct recruitment had been

diverted for _promotees. The impugned notice dated

3

P

ued, among  others to ‘the

A
{5

19-3-2001 __has been 1i:

applicant intimating him of the proposed  course of

o0

action " to rectify the above mistakei, The applicant
Filed a representation against the same which did not

amount  to any wvalid obiection but -only  contained

73]

statements, ca ting aspersions on the respondents.

5. The respondents state that the act of
promoting  the applicant on  regular basis with
retrospective  effect from 1-4~1998 by order dated
2-11-1994 was not carrect as he did not hold thes bost

@ven on  ad hoc basis prior to 20-8-1989. Even

3

thereafter he. did not continue to bé s$0 but  was mn.
deputation between 12-4-1990 & 31-5-1991 and had
worked on - repatriation as Sales Representative (SR

till 30-4~1992 . when he Was promoted again as BE {ad

\
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hoc) . This will show that he has got undue benefil i
and the review exercise undertaken subsequently was

legal & proper. According to the respondents Mumbal

Rench of the Tribunal had hald in Manoi Mahaijan & 0Ors.

Vs, UOI & Ors. in_ 0A_ No.l1133/1994 that those

promoted _in _excess of the quota are not entitled to

seniority and their seniority is _to _be considered from

the date the guota is available. Besides in State of

Vs. Kameshwar Prasad Singh & Ors.._ it

has  been held that counting _of the period _ of

officiation _for the purpose of seniority where such

officiation__was _ad_hoc, is not permissible. It is

?3- .

further pointed out that df 7 posts of ABM were being
earmarked for promotion or direct recrultment by
rotation © till 1-7-1997 and theredfter following
instchtions 3 fell_in direct recrultment gquota and 4
in promotion QUota". Three promotees ABMs  including
the‘applicant are holding the post and for filling the
4th pést, DPC is to meet. UPSC has been approachsad
for takihg-up the recruitment for filling the posts in

the DR qguota. upsc has also completed their

f

u]

selection. The applicant has been the beneficiary
the “irregular appointmant made sarlier and he cannot
claim that the same should continue for ever. The
respondents have e?ery right to rectify their mistakes

when the szame is noticed and such a corrective action

cannot create any cause of action for the applicant.

7.‘ In the rejoinder the applicant contests
the averments by the respondents and states that the
promoctions alfe&dy granted to him by the competent
authority and enjoved by him cannot bae taken away As

has been sought to be done by the applicant. He alsao
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states that the 0a filed by Rawat cannot go against

him as  th

i

respondents theméelves have admitted in
their counter in that 0A that the claim of the
applicant (Rawat) that he was senior ‘to B.D.Prasax

{fapplicant in this 0A) was not correct.

’8. During the oral submissions, Shiti.
B.S.Mainea, 1ld. counsel vefy strongly reiterated the
pleas on behalf of the applicant and claimed that
respondents” action in postponing his date of
regularisation as BE by as many as & wvears and
declaring  the post of aAaBM as a vacancy Aafter ‘many
vedrs, as has been done, was totally improper and
deserved to be set aside. On the other hand, arguing
for the fespondents, Shri A.XK.Bhardwai, learned
 counse1 for the Eespondent$,'urged that promotions
made de hors the Recruitment Rules cannot be
sanctified by mere lapse of time and the correct
position can be re&rieved and that exactly is what:
tthey had done. Shri Bhardwaj.algo pointed out that
the impughed action of the respondents was Cnot  to
@xteﬁd any special concessions to  any pérticular
direct recruit butl Was only-meant -to rectify thé
mistakes which had been committed earlier,. as the
detalled ordér would clearly show. The application,

therefore, deserved' to be «

L
e
iz}
=
]
151
i
@
LA
'z
3
1§
Q
j

uaests  Shri
Bhardwa].

9. Wthave aiven anxious deliberations to the
issue under dispute. While the applicant holds . that
he 1z being penalised for no fault of ‘his, after
holding the posts of B.E. and &aBM that too for a long

time, while the respondent@lhold that they had only .
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directed the correction of irregularities, which coul

not have béen avoided. Undisputed facts brought on

record  are the appointment of the applicant, &

sales Representative with

13}

Schaeduled Tribe candidate a
the respondénts in 1984, his promotion as Business
Fwecutive (BE) on 1-8-1989 on ad-hoc bagis, hisg
regularisation as BE w.e.f. 1=-4-19288 Do his
’gubsequent prémotion as Asstt. Business Manager (ABM)
on  ad hoc bésis on 16-11-1994 and his regularisation
i 17-1-19%95 but  w.e.f. 16-11-1%94. "Relevant
portion of the letter  No. PFfllzfﬁdmnNI date:s
w4-7-1997 addressed to the applicant byv Dy. Directof

(Admn) reads as follows -

He was promoted to the post of Business
Executive against the next regular vacancy that

cecourred w.e.f. 1-4-1988. He is also informed that he

was promoted to the post of Asstt. Business Manager

0]

an regular  basis agalnst an unreserved point in  the

reservation roster”

It is, therefore, evident that he had more than six
vears of regular service as BHE, .and nearly‘that'much
time as ABM, when the Deptt. has sought to "rectify”
the mistake and modify his status. That he was'
promoted as  BE and AEM against reqular posts and on
the recohmendationé b? the concerned DRPC is evident.
Respondents have, inspite of the directions in the
Recruitment Rules, for reasons but Known to  tham
‘chosen hot to effect.aﬁy direct reéruitment to the
posts of BE for over 16 years and of ABM for‘neérly 1%
vears, and had resorted to filling ub of fhe vacancies
by promotions and also hegularis& the promotess, after

they have been cleared by DPC. In the circumstances,
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the respondents cannot take a view after more than &

. decads that Irregularities have been committed and

that the applicant should suffer, while giving effect

o corrective measures. In the scenario that no

direct recruitment has 'been undertaken for more than a
decade .. and vacancies had been filled: by pro%otion
exclusively, the view taken by the applicant that the
Juota system had collapsed during the period cannot be
overlooked. Promoticons ordered during the"period;

have to be protected and the decision of the Hon’ble

Supreme  Court in Narender Chadda’s case (supra) comes

te the help of the applicant. Besides the argument
that 0A No. 9462/99 filed by one Shri V.S.Rawat, which
Was withdrawn, subsequently, necessitated

sue also would not help the

%]

re-examination of the i
respondents, as they had thém5elves swarn  in their
counter to the saild 04 that Rawat was not senior to
the present applicant. The applicant’s case for
raetention of the benefitg already acquired by him -
regulafisation as. BE from 1-4-1998 énd promotian.laﬁ

~BM on the regular basis - cannot be denied. The

judgements cited by the learned counsel for the

i1

e
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pondents can be differentiated as the applicant was
not officiéting on ad hoc basis bﬁtlwas holding both
the posts BE and ABM one after the otﬁér,’and that too
orn  regular basis, .based on the selection by DPC.

ions  of  the Hon’ble Supreme Court from RDirect

[£3]

Decis

Recruites Class II Engineering Officers Association &

Qrs.

¥s.. State of Maharashtra & Ors. (JT 1990 (&)

SC  264) to the case of Rudra Kumar Sain & Ors. Vs .

UQI (2000 sSC (L&S) 1055)., endorse the, applicant™s

I
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{Shanker Raju)
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application sycceads and

costs.
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@ In the above view of the matter, the{?

accordingly allowad.

is

orders MNo. A.32014/2/99-Admn I dated

~Z-2001 and 3iw5~2001 are quashed and set aside as

as they relate to the applicant. Respondents are

to treat the applicant as having besn

Executive on regular basis w.e.f.
zstt.

Business w.e.f.

pod

4-1988 and as Manager

with consequential beneflts. Respondents
directed to issue necessary orders to give effect
from the

our directions above within two months

Intarim

aranted on l9~6~2001 NG

¢, Rap

Member (J)




