CENTRAL ADMINISTRATIVE TRIBUNAL: PRINCIPAL BENCH

Original Application No.1524 of 2001

New Delhi, this tWaC&ﬁay of July, 2001
HON’BLE MR.KULDIP SINGH,MEMBER(JUDL)

Shri R.M. Gautam

S/0 Late Shri M.G. Gautamn
Head TTE,

Central Rallway,

Agra Cantt. ~OPPLICANT
(By Advocate: Shri B.S. Maines)

Versus

Union of India through:

1. The Genaral Manager,
Central Rallway,

o~ .T

Mumbai C3T.
2. The Divisional Raillway Manager,
Central Rallway,
Jhansi.

. The Staton Superintendent,
Central Rallway,
Agra Cantt. ~RESPONDENTS

(By advocate: Shri R.L. Dhawan )

By Hon’ble Mr.Kuldip Singh.Member (Judl)

This is an application filed under Section
19 of the administrative Tribunal’s Act, 1985, wheraby
the applicant has praved for guashing of transfsr
arder which has been passed vide the impugned order
No.Chief Ticket Inspector/Agra Canttx/TrangferX4/2001
dated 30.5.2001.
P Facts, as alleged by the applicaﬁt in brief
are, that Tthe applicant was working as Mead TTE at

agra Cantt. of Central Railway undear Jhansi Division.
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He alleges that he had filed an OA No . &34/92

shallenging the order when he  along with another
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~alleague had beesn wirongfully ignored for promotion to
the post of Head TTE. The 0/ was allowed on 13.8.9%
but e respondants preferred an sLp  befors the

smissed on 18.3.9%

i

Hon ble Suprame Court which was d
but in the meantime on account of certaln domestic
circumstances, the applicant had put up an application
for mutual transfer with Shri tMukesh Sham Sunder
Chaturvedi, TC Tundla for his transfer from Jhansi
Nivision to Mumbai Division and vice-versa.

3. The applicant further alleges that
respondents did not pass any nrder till 13.4.2001 whien
suddenly the Chief Ticket Inspector, Central Raillway,
agra Cantt. informed the applicant that his
application for mutual transfer has been accepted and

he should immediately proceed to Mumbai Division wvice

e

Shri  Mukesh Shyam 3under Chaturvedl . On re

O

€

pt of

this order, the applicant made an application to the

Divisional Rallway Manager., Senior Divisional
Commercial Manager as well as to the Station

Superintendent informing them that due to the changed
circumstances he is not inclined to go to Mumbail on
mutual exchange and he wrote the said letter on
= ¢ 2001 ( Annexure A~4).

4~' The applicant further alleges that though
the DA of the applicant had been allowed on 13.8.93
against which the SLP of the respondents  had bern

caed but Tthe respondents have not implemented T he
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arder and since they have been summonad 1n a contampi

nt is
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petition and in order to see that the applic
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unable  to prosecute his contemnpt petition, this order
of transfer has been passed and thus they Qant T
prevent the applicant from pursuing The contempt
petition. 20 the sole ground taken b the 'applicant
;s that the order of transfer iz a mala fide one
because the applicant had filed contempt petition in
the Supreme Court and the Hon’ble Supreme Court had
directed the Gensral Manager, Divisional Raillway
Manager and Senior Divisional Personnel Officer to
appear in  person before the court on 9.7.2001 for
flouting the orders of the Hon*ble Supreme Court so in
order to prevent him, they have passed the orders of
rransfer but so far they have not passed the order of
promotion as per the directions of the Tribunal and as
monfirmed by the Hon“ble Supreme Court and as such the

order of transfer is passed with a mala fide intentlon

1]

and hence the same 13 justiciable and liable to bs

{

auashed.

5. When the 0A was filed on hearing the
applicant this Court had passed an order and directed
that the operation of the impugned order should be

stayed and notice was jesued to the respondents.

& . In reply, the respondents submitted that the
applicant had made an application on 10.3.98

requesting for mutual exchange transfer with SHri
Mukesh Chaturvedi to Mumbai Division. Hiz request was
acceded to  and necessary orders were issued by the

Headguarters QOffice, Mumbai Division on 22.3.99 wide

anneuxrae R-Z. Vide annexure R-3 the applicant had
himzelf admitted that since his request for mutusl
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exchangse had been acceded to, he may be spared  for
being transferred to Mumbal Division. An Office Order
dated 24.4.7001 has been issued accordingly so 1t is

pleaded that the applicant has not come to the

Tritunal with clean hands =0 he is not entitled to the

raelief nor entitled for stay.
. Besides that it is pleaded that after the

arder of  transfer was passed and the applicant was
ordered to be relieved, the applicant has made a

for hi
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representation in  the office on 4.6.20(
tranafer to Mumbai but without awaiting decision
thereon, 1.e., wWwithout exhausting the departmental
remedies, the applicant has rushed to this Tribunal

and has filed the present 0A, so on that score also

the 0Aa is not maintainable.

8. it have heard the learned counsel for  the

parties and have gone through the records of the cass.

M Though tha respondents have filed a short
reply seeking wvacation of the interim order dated
§.6.2001 passed by this Tribunal, but on heafing I
find that the 0& itself can bé disposed of, so I

proceeded to hear the D& on merilts.

10. Shri B.35. Maines appearing for the
applicant aubﬁitted that since on the application of
the applicant for mutual transfer which had been filed
in the wvyear 19398, no order has been passed till the
impugned order of relieving was issued, so there is

mich  change  in the circumstances and the department
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should not  have passed the order and this order has
been passed with a mala fide intention since on the
Contempt Fetition of the applicant the Hon’ble Supreme
Court has summoned the senior officers of the Railway
Department and those officers have to appear before
the Honble Supreme Court on 9.7.2001 and the
respondents  are now out to see that the applicant
should ke transferred 20 that he is prevented from
pursuing his contempt petitionn

11. The counszel for thse applicant has also
submitted that by passing this order of transfer
respondents want to deprive the applicant the benefits
of  the judgment passed on the DA of the applicant and
confirmed by the Hon’ble Supreme Court and thus his
caresr  would also suffer because the applicant will
not be able to get the benefit of the judgments after
such  a long litigation if he is transferred to Mumbal
Division.

12. Shri Dhawan appearing for the respondents
opposed the contentions of the applicant and submitted
that it 1is the applicant who himszself had made an
application for mutual exchange trangfgr in the vear
1998 and again vide letter dated 15.3.2000 the
applicant himself had submitted that since the arders
of  transfer has been passed on his applicaticn so he
should be relieved. Thus the counsel for the
respondents  submitted that the process Qf transfer of
the applicant has been initiated on the application
filed by the applicant in the vear 1998 and now since
the transfer has materialised and transfer order has
been ilssued in pursuance of the application made by

the applicant, so the applicant cannot turn back and
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say  now  that he does not want transfer and wants o
remain in the divizion whare he is posted.

13. The counsel  for the respondents alsao

submitted that though the reguest of transfer had besen
accepted on 12.3.9%9 but according to the order itself
which 1s  at R-Z2 1t was Shri  Mukesh Shyam ‘Sunder
Chaturvedi who was to move Tirst and after his joining
at Jhansi Division the applicant was.to be relieved
and now the applicant is being relieved in terms  of
the order passed by the Railways on thes application so
the transfer order cannot be said to be a mala Tide
e

14. In my‘ view the contention raised by ths
applicant with regard te the hala fide do not appear

to  hawve any merits because the process of transfer of

the applicant to Mumbal Division had bkeen initiated an

the apblication submitted by the applicant and &hri
Mukesh Shyam Sunder Chaturvedl wvide aAnnexure R-I which
appears to be a joint ;pplication and i1ts title itself
suggest  that it is mutual exchange transfer and the
transfer order was passed (Annexurs R-2) as long back
as on 12~3.9§ with the condition that Shri Mukesh
Shyam Chaturvedi was  to proceed first from Mumbail

Division and vide letter R-3 the applicant himself had

again requested on 15.3.2000 that since transfer order

has bean passed so0o he should be transferrsd
immediately. Thus, in no way it can be said to be a

mala fide transfer which was made in order to deprive
the applicant any benefit of the judgment passed in
his fawvour either by the CAT or as confirmed Ey the
Hon“ole Suprems Court, nor it can be said that this

transfer order has been passed in order to prevent the
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dpplicant  from pursuing his contempt petition. For
this purpose 1 may mention that the dates on  which
various events have taken place are guite important
and relevant to spell out the mala fide or bona fide
of the department. according to the applicant himself
he had filed the 04 in the vear 1992 and the 0/ was
decided by the Tribunal on 13.8.1993 so whatever
rights had been determined in favour of the applicant
vide Jjudgment that was clear to the mind of the
applicant on 13.8.93 itself but still the applicant
filed an application for transfer on 10.5.98 though
the order of CAT could not be implemented bescause the
department had gone in SLP but the SLP was decided by
the Hon’ble Supreme Court on 18.3.99. However, in the
meanwhile on  12.3.99 the transfer order had besn
passed and even after the passing of the order by the
Tribunal and as confirmed by the Hon'ble Supreme Court
the applicant did not withdrawbhis application for
mutual exchange transfer, rather he sent anothesr
letter dated 15-3.2000 asking the department 1o
implement  the order of transfer immediately ﬁnd when

e  had written this' letter, the decision of the

Hon®ble Suprems Court had already been passed and ths

applicant had become well aware of his rights as given
to  him  wvide the Judgment of‘the Tribunal and as
confirmed by the Hon’ble Suprems Court, so now he
cannot raise any grievance that his transfer order has
been passed in order to deprive him the benefits of
the Judgment because even after the Judgment the
applicant nad been insisting for his transfer to
Mumbai .

15. s far as  preventing the applicant from
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pursuing thse contempt petition is concerned, -1 may
mention that the matter of Contempt of Court is alwavs
batween a contemnor and the court and it is for the
court dtself to s=e that the orders passed by the
court  are implemsntad by all concerned. So there is
no  question of preventing the applicant from pursuing
his contempt petition. I may also mention that when
the applicant had filed an 08, he did not mention in
his 0OA that even vide letter dated 15.3.2000 he had
asked for implementation of the transfer order. Thus
the applicant who was kKeen till 15.3.2000 wanted to
see that he is ftransferred to Mumbail, cannot be
allowed to turn his face now and say that hse is no
more interested particularly keeping in wview the fact
that he has not  asked for withdrawal of his
application till the impugned order was passed.

14 In wview of the abowve, nothing survives in
the 0A which is accordingly dismissed. No costs.

17. The interim order passed on 8.6.2001 is

hereby wvacated.

i
( KULDIP SINGH )
MEMBER (JUDL.)




