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HON’BLE MR.G.S. TamPI, MEMBER (&)

“.K. Yohra

Superintending Survevor

of Works (CDivil)-1,

Civil Construction Wing,

ill India Radio, Soochna Bhawan,

7th Floor. Lodhi Road, CGEO Compl e,

Mow Delhi. «LADplicant

By Advocate: Shri B. Yenkatramani, Sr. Counsel with
Shiri S.M. Garg, Counsel.

1. Union of India
through the Secretary,
Ministiry of Information and Broadoasting,
Shastri Bhawan, New Delhi-~110 001,

e

The Chief Enginesr (Civil)-1,

All India Radio, éth Floor.,

Soochna Bhawan, lLodhi Roact,

CGO Complex, Mew Delhi. «LReEspondents
{(By Advocate: 3hri RON. Singh)

Q.R.DE R

By . Hon’ble Mr.Kuldie. Singh.tenber (Judl)

Applicant  Shri ALK, Yohra has filaed this O
undesr  Section 19 of the Agaministrative Tribunal’s  Act

1?85 seeking to cuaszh the charge-sheet Iissusd to Him vide

themo dated 7.%,2000 by respondsnt MWo.l.

o Facts in  brief are that the . apiplicant was
y .

Working as Superintending Enginesr (2 CCS, AR, New

Olhi, Certain tenders weprs accepted for the work of

Construction of Transmitter Builgding for &IR  at Kalpa
(HRY  in the vear 1990-91 and the applicant is allsged to

have  oommitted irregularity in accepting of the tender

for the said work.

for
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It is further alleged that in June, 1990

(24

tenders  for the said work were called by the Executive

N

Enginesir (C), CCW, @aiR, Chandigarh and in the first

=

instance only two agencies had guoted for the work 1in
which the agency of Shiri Om Prakash Sharma was found to
be lowest, but he was Torced to attend for negotiation
and somghow the agenoy withdrew his offer and the
intimation in‘ this regara was sent te the department
after wsxpiry of the walidity of tendsr. Th@r@aftﬁﬁ
tenders were recallsd in January, 1921 without any changs
in  the scope of ths work and the applicant is alleged Lo
have accepted the tender for the said work during  the
second  call at a higher cost than the reasonable tendsi
amount which was submitted by the sarlisr agency of Shri
Om  Prakasn Sharma  duiring the first call and within a
short  span  of  time, the excheguer wasz burdensd with
diticnal Ffinancial liability of Rs.2.0& lakhs. Thus,
1t 1s alleged against the applicant that thizs act of the
A lack of devotion to duty angd is
glleged to have behaved in a manner unbecoming of a
Goverinment servant and thus alleged to have committsd
violation " of Central Civil Services (Conduct) Rules.,

1964.

4. o The case of the applicant iz that he was also
called wupon’ to  submit his explanation and he hadg

submithed a detailed clarification & +to how  the

appropriate procedure had been followsd.

fr
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5. CThe applicant further alleges that ths
transactions pertain te the vaar 1991 and the

charge-shest has been issusd pow in Ssptembeir, 2000,

witich 18 totally mala Fide and only unrsasonable charges

nave been framed against him aftsr a delay of  about 7

WEATS ., The applicant also submitted that even on merits
the difference in  the revissed Justification and the

lowest tender received was about 7.%%  and the said

A,

difference in  the pgrocentage mentionsd by Shri  C.

E

huja was above the permissible limit of 5% for
acceptance of tendsr and az the justification was above
%%, 1t was bevond the competence of the applicant to
accelpt  the tendsr without n@gotiatimnsu CThus no chairges
= alleged - have been made out against the applicant

SWEn on merits,

& ’ The applicant also supmitted that since the
charge-sheat has been issued with an incirdinate delay., s

the same is liable to be guashed.

7. The = respondents who are contesting the On
submitted that in May, 1992, Central Yigilance Commission
forwardsd a complaint of alleged irregularities committed
by  the applicant with regard to the Construction of
Transmitter Building for AIR at Kalpa. The complaint was
forwarded to the DG, &4IR who got a preliminary enguiry
conducted in the matter. The repot was recsived in July,
19232 which was examine:s by DG, AIR and CCW and it was

found that certain irregularities odid xist and thea

el

gllegations were prima facie established against the
applicant and two otheir officers who were on asputation

to  the CCW from other departments of the {overnment of

for
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Iindia. The said appeal was forwarded to the DG. H#IR in
199%. Thersafter sxplanations of the applicant and other

cfficers were callea for. Than the casse was @wamined in

the HMinistry of I&B and then forwaraded to CWC in  Juns,

-

1994 Ffor their advice angd COVYC gave their adwice on
24.4,1997 for initiation of major oenalty procesaings

sgainst all the officers including the applicant.

&, 1t is further submitted that along with tThe

arvice  tThe documents were not received back fraom CWCE S0

charge-sheet could not D@ jssued to the applicant
immediately. = Sometime was COMSUMEd for return of

documents  from the CVC and ultimately in Decembsir, 1997,
& charge-sheet was issusd to the applicant. On merits
also it  is submitted that the proceaure adgopted by The
applicant for holding negotiations and for acceptance of
document was not in accordance with'th@ CPWO manual. S0 &8

charge-sheet was issued.

N We have heard the learnsd counsel  for  the
partiss and gone through the records of the case.
1. shri R. Yenkatramani, learned Senior Counsel

hiri S.ML Garg submitteda that thers

3

appearing along with

o1

e

was  an  inordinate delaw suing the charge-sheet as

5]

the matter pertained to the year 1990-1991 and the

-

charge-shesgt had heaen issued only in September. 2000.

11. The counsel for the applicant has also stata
that in the counter-affidavit the respongdents have
slleged that a complaint was  recsived against  the

applicant from the C¥WC about the alleged irregularities

-
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committed by the applicant, but the charge-sheet dogs not
mention ~about  any such complaint nor the applicant has
ewar  been informed about the said complaint and no

188 @veit besn called  upon

explanation from the applicant

iy such compliant, =¢ on that grouna alsao the

‘charge~shest could not have been issusd to the applicant

without seeking his explanation first.

1z. 0 In reply to-this, the lsarneg counssl for the
respondents  submitted that a perusal of the charge-sheet

itsslf disclosed serious irregularities committed by the

2l

1

-

gpplicant and the snquiry is in progrs The applicant

will not be punished without affording him an opportunity
of hearing and @v@n'the ceurts4at this stage stould not
normslly’ interfere with the administrative action taksn
by the department for holding an enguinry.

i fs regards the delay is conosrned, bthe counseal

e

for the respondents swubmitted that the delay alleged to

L.

have besn causad in  issus of charge-shes is FTullwy

explained as the complaint was received from the CYC with
regard  to the irregularities committssd by the applicant

csitring construction of tnc building in cusstion at Kalpa.

1d4. The complalint was first forwarded to DG, @Il
Who Got & pr@liminqry snaguliry conductad and & report was
received only in 1993 which was examined by the 0G and it
was  Founa that there were certain irr@gulariti@s ST ing
processing of The tendsr, Thereaftsr sxplanations ware
calléd from the applicant and two other officers who were
als inwvolved., Then the entire matsrial was sent to the

CYE o dn 1998 for their advice and file was received baock

ko
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sametime  din épril, 19%7 but when the file was received,
still the original documents which wers sent Lo the OYE
were not received back along with the file and thereafter
warious requests  were made fﬂr return of the original
gocuments  and ultimately the same were received back on
5.12.1%997  and  then again the matt@P was  placed before
DG.AaIR for pr@paration of draft charge-sheet in respect
of all the officers as per the advice of V0. after the
charge-sheet in respect of two officers was received,
same was Torwardsd to CPWO for further action, but in the
meanwnile 'thg applicant has submitted One Mmore
representation which caused Further delay in his case and
it was only an administrative delay as the file had been
shuttling betwsen the Ministry of I&8 and C¥C and various
correspondsnces had besn exchanged =50 time has besn spent
for  thizs purpose till the Finalisation of decision for
lesue  of charge-sheet is normal and the court should not

interfere with the same.

15, As regards  the contention raised by the

applicant that the charge~sheet had been issy T without

L]
e

any merits, we are of the view that this contention ~of
the applicant is not sustainable pecauss the charge-shest
had besn  issusd to  the applicant after seeking his
explanation in detail and the replies submitted by him
have also been placed on record which also shows that the
department 0 while taking & decision to initiate
cdepartmental &nquiry against the applicant had also
consulted the CWE and had examined the explanation given

by the applicant in detail. While exsrcising the powsr

of  Judicial review the Tribunal cannot  go  into  the

guestion  at  this stage particularly with regard to the

fon
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taot that the wariation in percentase of acceptance o7

orice of the tender was within the timit or not and

whether on that score a charge-shest could have been
izssusd o Not. Since the explanation giwven by Lhe
applicant naa not  bean found =atisfactory by the

being ISSuE

Tty
A

department, that is why this charge-shoet
srncd  the applicant will be given appropriate opportunity

to explailn the same during the enguiry.

1%. The next guestion is with regard to the aslavy

ana the counsel for the applicant hﬁ@lalso refeirred to &

judgment reported in 19%3 (3) 133 (8LJ) entitled
as  Sushil Kumar Dutta vYs. WOI & Others wherein it has
besn helad that when an emplovee was issued a charge-sheet
on 1&6.7.1991 on & misconduct alleged to  have been
committed In  1?77-78 and. there was no satisfactory
'

axplanation for an inordinate delay. the court had hela

the disciplinary procesdings could not be continued.

17. The counssl Tor the applicant has also  oibse
anocther Jjudgment reported in 1998(4) SCC 154 entitled as

State of ALP.  ¥Ys. M. Radhkishan whsrein it was held as

Follows:-

“ Departmental enauiry -~ Delay  in
conclusion of - When witisates the
proceedings - HMeldo, thers  ars not

predetermined orinciples applicable to all
cass and in all situations ~ Faoch case has
to be considered taking into accocount all
relevant Ffacts and circumstances - Balancs
has to  be maintain@d betwean puirity of

goministratio and  ths gaverse sffect
which ths o:o]onquo piroceedings have on an

@ploved ~ Unexplained delay in conclusion
of  the procesedings, furtheir held, ltawlf
is an indication of prejudics caused to
the asmployes -~ Disciplinary proc
inn  the present case therefore gue

fr

Sta
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G
Ewp loves Jdirected to be promoted in

acoordance with the recommendations of the
O -~ Two charge memos subseguent to  DRC
glso directed to be ignored Tor thes
pidrposs of  promotion -~ éndhra Pradesh
Civil  Servi {CCA) Rules, 1967, RleEEB
anadhra  Pradesh  Civil  Serwitc o0&
Fules, 19291 Rr.20, 21 and 4% -~ Promotion

Sealed COvaEr procedure - Omlay in
conclusion of departmental @gu ey -

Fffect”.

15, The counsel For the spplicant has also reliesd

-

Hpon another case reported in 1995%(2)Y SCC 570 sntitled as
State of Punjab snd Others ¥s. Chaman Lal Goval wherein

it nas been held as upder:

Service Law -~ Departmental enguiry
~  Chargs-shest -~ Delay in service of,
whnether witiated the charges -~ Held,
should be decided by the balsncing process

L., weiwnlﬂu the factors for ang against
and  taking decision on bthe totality of
ciroumstances - Hence, WSS the
Superintendsnt of Jail was charged attesr &
Tong perica of 5.1/2 wvears for hﬂiﬂ”
“Wprﬂ ible for sscaps of prisoners

involiving death of a number of D@FaOnb
and  thers were Facts for as well as
ggainst him and in the gepartmental
SaULry pirosecution & i den o 55
conpleted, held, the ch&rt and  the
appointment of the enguiry officer should
not  have been guashed but the delinguent
of Fiosr, in his turn should have besn
considered for promotion and, 1f  found
fit., granted promotion =ubjisct o the
result of  the departmental  enguiry
Furthsr, the departmental ST Iy
girected to be concluded within eight
months, failing while the sams would b
clesmed to be dropped”

12. Relying wupon these judgments, the counsel for
the applicant =submitted that since there is a lot of

adelay  as the charge-shest had been issued in  Septembei,

CED00 for an alleged misconduct which pertains te the vear

192019921 and “sinc the same has been issued aftser &

-

lapse of a period of 10 vears, the same is liable to be

gquashed. ‘ . kAL/
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.

espondents has alsc relied upon a judgment reported

In reEply to this., the oounsel  for

@

thes

in

1996(3) SCC 157 entitled as  Secretary to  Government

PBronibition & Excise Department Ys. (- Srinivasan

h'
i
)—-n

1 It has been held as Follows:

Service Law - Suspension -

Suspension pending enquiry into charges of
“lement  and fabrication of records -

Criminal tirial on  those charogs

g8 also

penaing -~ Scope of Jjudicial rewiew -
Quashing of suspension ad charges at this
vty stags., held. grossest error on the
part of the Administrative Tribunal as it
could not act as an appellate forum -
Departmental snquiry -~ Chargs~shest
Seope’ of judicial review - administrative
Tribunal’s &ct, 1985, $8s.14 and 15
faministrative Tribunal -~ Powers of .

The counsel Tor the respondents has

o~

upon ancther judgment reported in 1998(9) 300

entitled as Food Corporation of India and Ancther

YL P

Bhatia wherein it has besn held as follows:-

Service Law - Departmental @NCLd ry
- EHqH}P” Frocedure -~ Delay -~ Whether in a
particular = cass, unduly - long
Determination of ~ Held., has to bo
determined on  Ffacts - 8o xamninad, the
delay,  held, not unduly long - BT
recelving information that sub-standara
orates’ were supnlied to FECT - aFter
carrying out checks and taking samples inn
the wear 1984, CBI unaertaking =ug  motuy
investigation and finding the information
T b orrect - On 30, 12,1788, CIBY
rﬂcommuna nq the holding of department
anguiry  agalnst the emplovees ooncerned
of FPT - patter referred  to  Central
Vigilanoce g mml“”JGﬂ which, on  22.5%.198%
xucmmmmnulng initiation of cdepartmental
enquiry for imposing majer penalty -~
Consagquently, charqmwgh@@t BE o the
gelinguent emplovees in Septamb 1220 -
In wisw of pnOvluluﬂ in ¥Yigilance Manusl
fadopted by FCI) profiibiting departmental
enquiry’ during investigstion by CBI  and
having regard to the alleged wisconduct
inwvolwing & large number of documents andg

-,

witnessas (6% doouments and 44 witnesses)

b
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"

the delay of slightly more than a8 vear 1In
seirving the charge-shest af e T
) ommrnuﬂtlon of  the Central Yigllance
G0 held, not unduly long and not
w

it
ti tlwg of the initiation of
avatmwntal @noliry - gilance Manual of

W
,.lance Commissicon, Yol.l Ch.IX
stal) l"? {as adopted by FCIY".

2E. A regaras the merits of  the CRASE is
onoerned,  the counssl Tor the respondents has  referirsd

to  a judoment reported In 1998011) 3SCC 4%8 entitlted as
Dy . Inspesctor General of Police Vs, K.S. Swaminathan

whaerein it has besn held as follows:-

"It is settled law by a catena  of
2 of this Court that if the charge
MEmMO TS totally wvagus and «coes ot
vilsclose any  misconduct Ffor which the
bhﬂl@@& have besn Tramsd, the Tribunal or
the ocourt would not be justifisa at  that
stage  to go into whether the chargess are
truse  and could bs gone into., for 1t would
be & matter or production of the evidenoes
for oconsideration at the enguiry by  tThe
SNCUl iy of ficer. A the =stage o
framing of the charge, the statement of
facts and the chargs-sheelt supplied ars
requlred to be looked into by the court or
the Tribunal as -to the naturs of the

charges, .. whether the statement of
facts and material in  support  thersof
supplied to the delincusnt officer would
disclose, theretfors, NS totally

dnjustified in going into the charges at
that stage. It is not the cass that the
charge meme and the statement of facts do
ot giscloss &y MisConNauIct allege
sgainst the delinguent officer”

Hfter  exsmining Lthe relwsvant documenits  on

2%
4

racora and  the law as cited by the respective counsesl

gpopearing for the partiss, we may mention that as iregairds

aud

1s concerned, we would like to

@
]

the merits of the case

refrain firam going into the merits whether &
charge-sheet issusd to the applicant as any merits or not

becauss 1t iz not & case of the aspplicant that the

charge-shest is vague and the statemsnt of a&allegations

-
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annexed . along with the charge-sheet do not disclose any
misconduct on  the part of the applicant. On  the
‘contrary., the charge-sheest along with the documents o
show that prima facis there were certain irregularitiss

conmitted for processing the tender which resulted in the

loss of Tunds to the sxcheausi.

>
#

F4. regards  the Jdelawy iz  conosrned, the

judaments gquoted by the counsel foir the applicant also da
not épply‘ to the present facts of the case hecauﬂo the

d@lay which has cocurirsed in issuancs of charge-shest has

,i‘ beasn = properly explained by the lrrspondcnth. The
irregularities when cams to the light and only thereafter

tihe dgJepartment had started igsuing memos sasking

explanation and a preliminary snouicry is also allsged to

have ban conducted and only thereafter, after consulting

the C¥C, the charge-shest had been issuesd, §o we are of

the considered opinlion that the law as referred to by the

applicant does not apply to the present facts of tThe

CESE ., It differs from case to case and whebther any

inordinate amlay has  taken plﬂé@ for  issuing &

/ charge-sheet and in this case we find that there is no
inordinate delay and whateveir delay has ocourred, thét i

cnly  a procedural delay which has baen explalned by the

respondsnts . Hence, we Ffind that the O& has no merits

and the\same has to be dismlissed.

In wiew of the above, nothing survives in the

B3
f¥s ]

(v owhich As v dilamissed. Ho costs.

accordingl

7

( KULDIP'SINGH )
MEMBER (JUDL)



