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HON'BLE MR. S.A.T. RIZVI. MEMBER (A)
HGN‘BTE ’lm- S"l\m.‘ii f\'l mﬁ Iii;'}lmEB (J)
G.A. NO.141/2001:
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W/0 Sh. Rajesh Kumar,
R/0, 6106/7, Block No.i.
Dev Nagar, Karol Bagii,
Delhi - 110 0065
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1. Government of National Capital
Territory of Delhi,
Through its Chief Secretary,
~ e, L S T L S,
O, oiiain Natn Marg,
Delhi-110054
~ ™o 11 [\, B S-S T ln QP .y o [ JPTRE . P |
Loy veini uboraifiacte services OELECL10I1 boay 1
Govt. of N.C.T. of Deihi
UTCS Building, Behind Xarkardooma Courts
[ g I R A AT P Ny oo i
Lompiex, vishwas Nagar,
[ 3 P N S ™ _ ot 4 4N NN
il Ll(ll', veriil — 114y uvo4
3. Principal Secretary (Medical)
Govt. of N.C.T. of Delhi,
Delhi Sachivalaya
ITCG, New Delhi : 110 06062
4, Sh. Soni
v 5. Ms. Ritu Jain,
’ ' LY T oy e e b o k5 I
o. MS, Rhanchnar gawatc
7. Mr. Dinesh Kumar,
8. Sh. Balwant Singh,
g, Ms. Hina
10. Mr. Sudhir XKumar
(Respondents No.4-10 are working in Lok Navak
Hospital as Lab. Technicians Group II1 & be
served through Medical Superintendent, Lok Nayak
TT-_‘.. P S ®T T™ .11 A Y
nosplital, New Delhi)
4 4 b W . Yy - B S
4L, NS . a JIll DIic Lll':'l'
-~ AL T - el
La. ViS . NiPfupaima
13, Ms. Nitu Darewaria '
i4, Ms Sujata Bhols
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- 15. Mr. Ajau Sahni
L {Respondents No.11-15 are working in Guru Teg
Bahadur Hospital, Sahadara, as Lab. Technicians
Group-1I11 & be served through Medical Supdt.,
Guru Teg Bahaduir Hospital, Delhi.)
i6. M. Sanjay Kumar
17. Mr. Shiv Kumar
i8.
19.
* 20.
.
&
{By
None for respondents 4, 11 & 15)
OA No.2868/2001 :
Baiwant Singh,
S/o Late C.5. Rawat,
Designation: Lab Technician Gr.111
A-3/36, East Vinod Nagar,
™ . 1 1. o %)
pveint — Ya
- ..... Applicant
» (By Advocate : Shri P.P. Xhurana and Ms. Rekha
- Aggarwal)

Versus

1. Govt. of NCT, Delhi

Through Lt. Governor,

Raj Niwas, Delhi
2. Secretary, Health

Delhi Sachivalaya,

I.P. Estate, New Delhi
3. Medlical Supdt.

Lok Nayak Hospital

New Delhi

(By Advocate : Shri Ajesh Luthra)
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O.A. NO. 28065/2001 :
Ms. Arti Varshney,
W/0 Mukund Singhal,
Degignation: Technical Assistant Gr-I11
©7, Gaii No.4, Kishan Kunj Extn.
Part 1, Delhi

blicant
ekha Aggarwal)
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{By Advocate : Shri P.P. Khurana and Ms.
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c e Respondents
(By Advocate : Shri Ajesh Luthra)

o
s
N
~J
(w»]
\\
)
(o0}
o
.

o
N

[

h

)
i
oo}
-

b NI

sy

<

@ -

I
SO I
Cuopr o
- .
Q)
e
(ke
o
]
C
[,
C
jad
<

[ww Bl qui ¥« o
—
=
r O
S
b -
C

(1)
-
.
-
[

~

B
o
Ny
b
——
—
[
.
]
5

o Uy o
T C
oL = o]
fekwm O
e O
a1

Iz

[
—t

[
- ol
(9] C -

-
—
1
- @
9}

=
3
-

[

- =
-yt

: s
=y
ok
[

| aa]

s

G e I

(Wl

T

- O by
ct
C
[
i
&3]
ol nd
]
E <
&I

-

,.\
ol
¢<:
o8
o
<
C
Q‘l
cr
0]
(9]
[
jav)
av}
&
=
:
E::
o\
K
=J
[

403 ()
)

e O

—

[ ]
cF

)
-

.
&1
T

4
“

2 b
a C
=

c e Respondents




e

”

”~~
EEN
~

for the post, By this OA- she has challenged the
appointment of 17 others who were selected for the said
post in pursuance of the advertisement issued on 1.3.1999
notifying 18 vacancies (A-1), after naving beein

Board (DSS88SB). According to her, none of the aforesaid
o

17 candidates was & qualified for the post. The

institution of this OA has provoked filing of OA Nos.

2868/2001, 2869/2001 and 2870/2001 by five candidates

R A

turii guestioned the gualifications of the applicant in OA

No.1i41/2001 and also her ability to clear the interview
held by the DS33B. They have also ralised the issue of
ner locus standi in the matter. Thney have also contended

appointed after a propeir selection made by the D3SSB

(after due sgcrutiny of the particulars of their

of Delhi’s satisfaction in this regard. Some judgements

delivered by this Tribunal and the Supreme Court have
also been ocited by these five applicants in support of
their case. Tor these reasons these OAs, though filed on

different occasions, being in the nature of cross cases,



. . i i oy A o . R
iave been c¢lubbed together and we proceed to pass this

[
[¢/]

commoh order dealing with ail of themn.

inn_another case.

3. Before we proceed to deal with the various
contentions raised on behalf of the applicants as well as

the lead case for the purpose of recapitulating the facts
relating to ali the cases. Incidentally this OA
(No.141/2001) was filed before any of the other three

4, DS55B notified 18 vacancies in the post of Lab

N.C.T. of Delhi (A-1). The following educationat
qualification and experlience were prescribed in the
aforesaid Notification:-

i}y B.Sc. desirable with one year experience
as Lab Asstt In any of these groups of
lLaboratories. OR Matric/Hr.Sec./i0+2 with
science and & years experience in any of
P = i = o b G T e — T o1
Lilesc 81 uupb (8 NS J..d.l)Ul'd.LUl ies as Lap,
Asstt. GR Matric/Hr. Sec./10+2 with
science having M.L.T. Course with 3 years



experience in any Ofﬂﬁt?ff?L %xoups of
Laboratories as Lab. Assistant.
1t is implicit in the aforesaid Notification read wit
s
the relevant Recruitment Rules placed at pages 14-15 of
‘he experience referred to in  the
the paper book that the experlence re
peeil ac red by working in
above extract was to have been acquired DY
A Gl are the one pertaining to
Gr-II1 LlLaboratories which are tne Ji
Card10logj/C”S/Neurology/VBUxo—Surgexy/Resplratory Lab
/ECG/CMG/ERG/CCU/ICU/POW/CCI.
N
5. Around April 2000, the official respondents
discovered, presumably on the basis of a letter ( page 44
of the paper book) that the five applicants in the
(e 2268 [2869/2870) 2
aforesaid3 OAs ) along  with others had been wrongly and
lnadvertently selected and appointed despite the fact
that they did not possess the requisite experience.

alia, to the applicants in thie three OAs under
consideration asking them to show tause as to why their
services be not terminated on the ground of lack of
exXperience prescribed in the Recruitment Rules, This led
to the filing of OA Nos. 742/2000 and 747/2000 by these
P - A AR TR . s 1e ter e - - - - s
applicants. The matter was decided by the Tribunal on
-~ e e e - P
25.10.2000 {Annexure-6 in OA No.2868/2000) with a
dL_l\-"El—— 4. P N b gy i - 1 - P - : 5 ]
ection Lo Liie respoindents Lo Coiis 1daer the
P oy o A - o rJ 1 _ S I . sy b ~ - -
Fepreseintations filed by the applicants and to pass &
oA P B 4T e o s i o o S P - - I 1 .
detailed and feasoned order thereon. SO0 tﬂex‘aftex, in
. g Ze £ 1 g - "~ P U B | o B & — e — S b ey
bursuan of the aforesaid direction, the services of
A PR e | . .
thes . _— - 5P gms % am I A G R - - - . -
ese  appiliicants were Lterminated by an order bassed by
the official Fespondents on 30.12.2000 Aggrieved by t
A 1oV, 124.2000. Aggrieved by the
aforesaid termination ordep ‘epresentations/z ] 7
nn order, 1cyxebeuuauluu51appeals were
H - 1 “ o e g e [, —~ M. .t o
filed 03 the applicants in January 2001. Alinost



in abeyance but the services of

these orders.

~ \l._.‘L - T 4. F 0 - 1 . - e e 1 . - 7 Ao 1
o] Vicalwii i lc, L. Toveriioi ailSQO coilsigaeired Lite
representations/appeals fiiled by the aforesaid
applicants, amongst others. After an examination of the

P H

by terming it as a one time exemption. The rule based

requirement of possession of 3 vears experience of

[P - - - N -

respect of these applicants along with a couple of
. - 4 hY -

others. . By an order passed on 24.3.2001 (R-1) the Lt.




applicants were directed to report for duty at the Lok
Nayak Hospital.
7. The matter regarding relaxation of the rule

the Lt. Governor once again later in the case of one Ms.
Susamina Thankachan who wasg denied appointment as
Technical Assistant Gr-IiI. After considering the
representation filed by the aforesaid Ms. Susammna
Thankanchan, the Lt. Governor bassed an order in the
following terms: -

"Some have not been appointed because they

did not possess the requisite experience.

Some nave been appointed without ay

verification on  this account. To oime

appointment has been denied because they were

found to be not possessing the requisite

experience. in one case the appointment has

been regularized by relaxing the requirement

of zXperience. All this is most

unsatisfactory and iniguitous. Those who do

not possess the requisite qualifications and

experience must not be given appointment,

period. Such persons as have jolined may be

immediately dispensed with. The relaxation

of the requirement of experience given for

“one pergon” has to be revoked.

(emphasis supplied)

8. On the basis of the aforesaid order bassed by the
Lt. Governor, the Secretary {Health), Govt. of NCT of
Deini (respondent No.2 herein) proceeded to bass ah order
ot 9.10.2001 (A-1) by which the earlier order dated
24.3.2001 has been revoked and the Medical
Superintendent, Lok Navak Hospital directed to terminate
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“« i-b: .

(%)
are tempted to observe tha
S At the outset, we are tempiea to
e e - £ - H— PR P .'l. LI_U Lt'
after a perusal of the departmental file in which tTh
- S5 e Girders regarding  Ms Susamina
Governor nas pabbc' oraers regaraing MS .,
ot 1
Thankachan, we find that the said order was passed only
e - (. O R Y o AT T o el
in respect of the post of Technical Assistant Gr-I111, and
- - - - XET s £ PR
the same could not be said to include in its sweep the
posts of Lab Technician Gr-I11 as well The aforesaid
- - O P
Ms. Susamma Thankachan was an aspirant for the post of

2870/2001 were appointed as Lab Technician Gr-111I. Thus,
the order passed by the Lt. Governor in the case of Ms.
Susamma Thankachan would, it at all, apply only in
reiation to Ms. Arti Varshney (OA 286S$/2001i) who
presumably was the “one person” Ltf Governor had in miﬂq
at the time he passed the aforesaid order of revocation.

itcants.

[,

at all affect the other four app
Viewed thus, the relaxation/exemption granted by the Lt.
Governor and conveyed vide order dated 24.3.2001 would

remain unaffected in the absence of

o

haller

8¢ Dbased on rules and instructions oi

o}
o
f
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T
-
o
=

which Theld the field at the material time except perh:

HEP R - - - : U .
in retation to Ms. Arti Varshney (0OA No.2869/2001)

16, Based on the aforestated facts and circumstances
1€ applicant in OA 141/2001 has sought a writ

quo-warranto to be issued in the matter of appointment o

L}

and, at tr

[

same  time, has sought her own  appointment as Lai
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2868, 2869 and 2870 of 2001 seek annulment of the
respondents’ order dated 9.10.2001 by which the
relaxation in the experience related qualification
granted by the Lt. Governor vide respondents’ order

1€ learned senior counsel has not filec

owever, While ti

aforesaid
blaced on
16-~B. We now proceed to deal with various contentions
raised and the merits of applicants’ cases in the OAs
P IS AT T e T e IR N
uriaer consiaeiraction.
OA Nos 2868. 2869 and 2878/200G1 -
11, The learned Couiisel appearing on behalf of the
7w +
applicants other thanj OA No. 141/200¢ has submitted that
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been relied upon vy this Tribunal also in its order dated
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accordance with the procedure and after due scruting of
H -~ i i =) e "R Al & 4 - - b

the record of eachh candidate with regard to hiis
PO RPN SO S | - - Fa o 4 . _-d o ik BT L s 6D (e s a5y iy A 1 -
edqucadional qualll icatlor al cxperience calliiuu pe

terminated in the manner in which the services of the

present applicants have been terminated. There was no

malafide on  the part of the applicants. Theyv had

supplied atl the documents relating [As] ti

gualifications and experience to _the DSS3SB who must lig

scirutinized them in detail and must have satisfied

themselves with regard to the educational cgualifications

their candidature for appointment. Subseguentliv. at the

time of _their appointment, the Govt. of NCT of Delni

...... 1

must also have scrutinised the papers and are supbosed to

have satisfied themselves with regaid to the
quglifications and experience of the applicants. In the

ciircumstances, according 1to him, termination of their

service was improper and illegal.

iz2. Further. each of the applicants (other thanw OA

141/2001) was called for interview for the post

of
Techinician Gr-~-1V also. It is not disputed that each one
ons

nad  the necessarv length of experience of

in Gr-IV laboratories,. Despite this pugition, the

applicants were dissuaded from appearin
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» following the next on which thev were interviewed £k
Gr-111 posts on the plea that thev had already beern
seiected for the aforesaid posts in Gr-iil Laboratories,
Inev took the advice given to them by the respondents and
did not apvear at the interview held fTor posts in Gr-1IV
Laboratories. At the material time, the avplicants also
had the option to continue in théir existing einpiovment

2
give up their respective jobs in order to join e as Lab

Technician-111 in the LNJP hosbital. The applicant in OA
- No. 2868/2001 (Shri Balwant Singh) alsc had interview

O
.
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o
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.
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.
{3
i

1.3.199

—

otification issued o

abplications did not in 0 many words make a clearp

that the applicants could not become aware that for postis
in Gr-I11 Laboratories. experience oniy _ in Gr-1171
Laboratories would be required. Moreover, the posts
whether in Gr-II1 Laboratories or in Gr-IV_ _laboratories
cairried the same pav scale. in view of this position.
P - e - . o - - PR . - T a - e e

thne applicants joined the posts (in Gr-111 iabs) offered

14, ruirther, after their appointiment to _posts  in

Gr-I11_ laboratories some of them have actuallyv  been

J cnmd ﬂi«c¢&l’¢hjkwwahnnku4r4/

bosted to work in Gr-IV Laboratoxie* OllV/al along  and
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2870 and the lone applicant in GCA b
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ey are also similarly disgualified

rectness of this allegation has not been seriousl

the further fact that six persons are working in the MAMC

oh the strength of relaxed basic gualifications in Gr/IV
Drrger

T ot - e 1 - - e 4 = i o ¥ oxs 1 o ] | Lo e o o amy m e e =y el ] 1 FEP

Labs, 2} daisS0 1ot sef lUUbi‘ ulprl,b'U., las peell pressedad into

ur more persons of Class IV/RO category

have been shown as working in ECG/Cardiology Lab (A-4 of

OA 2868/20 De i

i) without being in possession of t}
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i5-4A. A set of 44 vacancies in Gr-1V Laboratories have
been notified once again for fresh recruitment in January .

-

200606 another set of 28
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vacancies 1a eel annour

pursuance of the aforesaid notifications have reportedly
been made. In addition, some more Qacanoies in Gr-1V
Laboratories would also need to be filled up in due
Course

i6. Since the applicants were found it by the
DSSSB/Govt. of N.C.T. of Delhi for appointment against

PDOSTS in_ Gr-I111 Laboratories which admittedlv reqguire
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In  the appeals filed by them, as early as in January
3 cn OANS2263 £ 28702  2eml L
2001, each one of the five awvplicants fhad petitioned the

Lt. Governor to consider him/her for
regularisation/appointment against vacancieg avalilabie in
Gr-1V __laboratories, Begides, in the meantime the

applicants have begome over age for the bpuroose of

regular emplovment anvwhere. In the circumstances,
according to the learned senior counsel appearing on

ered even at this stage

<

rir T

against posts in Gr-IV lLaboratories for which thev are

duly and oroverly duali
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should be no need in the aforestated circumstatnces to




category  of personsg by invoking the relevant rule of the

Recruitment Rules, The learned senior counsel  has

ranted wilil

17. Before we proceed any fur

pbossessed the educational gualification as well as the

them was found to possess the prescribed lengt

o1,

experience of working in Gr-II1 Laboratories. Applicant
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DSSS8B, but her pname was not recommended. On the other
hand, the applicants in the other three CAs who also
appeared at the said interview were cleared and their
candidature was recommended by the DSSSB. In result,

T P

cases as Lab. Technician Gr-1IV with one of them as Tech.
Assistant Gr-III in LNJP Hospital in and around Cctover
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Tech. Assistant Gr-I1I and has been worklng as such, ou
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No.2868/2001) and Smt. H. Kausar (one of the three
applicants in OA No. 2870/2001 have been working as Lab.
Tech. Gr-1V even though all these four applicants were
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behalf of the official respondent has made a categorical
asgertion that since experience of working in Gr-II1

1 o A= - o o - 1. :

Laboratories is part of the essential/basic qualification

t, nametly, t

have the power to grant relaxation/one time exemption in

support of =t

placed reliance on P Sadagopan & Orsg vs. Food
Corporation of India Zonal Officer (South Zone)

\,

'In view of the fact that the statutory
Regulations require that experience of three
veairs is a pre-condition to coasideration
for promotion to Category II post from
Category 1 post, it would be obvious that
any relaxation was in defiance of the
above HRHegulations. The Division Bench,
-therefore, was not right in upholding the
power of the Board in directing relaxation
of the statutory Regulations xxxx’




et

The Lt. Governor has no  power to issue suchd
instructions insofar as the essential/basic

qualifl*atLOus are concerned. In State of M.P. and
Others Vv Shyama Pardhi and others decided DY the
Tribunal onn 16.11.1995 and reported in( {1996) 32

0
[
a
-

Administrative. Tribunal Cases 78

possessing the reqguisite qualificatlons prescribed by

statutory rules were wrongly selected and, after
successful completion of trainling, were appointed as

Auxiliary Nurse-cum-Midwives. The initial selectior

such persois was held by the fribunal to be iliegal. ([t

4

was also held © neir appointment

Lo

1at the termination o

will not attract the principlies of natural justice.

z20. In vyet another case, namely, that of K.3.
Mathew and Ors V. Govt. of NCT, Delhi and Ors decided

by the Delnli High Court on 13.8.2001 reported as AISLJ II

2002 (1) 229, it has been held that there was no
justlfication in granting relaxation when gqualified

noir the same could be said to have peen made 1n  punilo
interest. Incidentally, Shri M.K. Gupta, the learned
counsel for the applicant in OA No. 141720061 also

strenuously argued that duly gualified persons like t

PP T B . b FE e S = uaiiea ) PRER - e .. PO S . -
particulai applicant belisg avallable, the appolntment of

unqua;lfied candidates was iliegal. {n the aforesald

T o i 2P ; - -, v =1 I 1o - 4o
judgement, reliance was 1 turn placed on the Supreme
)9/

o o Ao . P S _ o — R

Court€ Judgement in M. venkateswariu and Ocs V. Govt.

) A [ B ot corde o

of A.P and Ors., (19%6) 5 3CC 167 wherein the Court has
-1 . |



an individua

appropriate
service.

Relying on this, S
for the respondent
conveyed in offici
the L. Governo
qualification of e
Governor had no
according to Thim,
service.

21, In the ba

nri Ajesh Luthra, t

s has submitted that vide Iris decision

al respondents’ order dated 24.3.2001,
r  has clearly relaxed the basic
Xperience WHL"HJﬁe reiterated, the Lt.
right to do. The Lt. Governor,

~ould relax only the conditions of

Governor having no authority 0 relax thne Dasic
gualification of . experience for posts in Gr-i11
Laboratories, the official respondents’ iletter dated
24.3.2001 is bad and 18 iliegal. That being =80,
according to him, the services of the five applicants in
OA ©Nos. 2868, 2869 and 2870/200i are required to be

¢ wholly in order to do so0.

Sri Ajesh Luthra, learned counsel for the respoandents,
has submitted that the same has been correctly relied




paragrapnh 1ii. However, our disagreemen is onil
respect of the four applicants in OA Nos. 28068/200
2870/20601. ‘'We have already noticed in the afor

guestion would indeed cover Mrs. Arti

2869/2001) Vbvecause it is in respect of Herx dppoint
Tecn. Asstt.IIT, that relaxation was earlier give
24.3.2001. Thus, in our judgement, the lLmpugned

r " |

dents order

conveyed through official respor

24.3.2001 is found by us to be unten:

relax includes the power to withdraw relaxation on

girounds. This is what has been hel

joR
Q
lus
[¢7]

The relevant extract taken therefrom runs as under:

"8. Admittedly, this relaxation was only in
relation to Jabalpur zone. In ail other
zones, no such relaxation had been given.
Consequently, the gquestion arises whether
the action taken by the DGP in granting
relaxation to the Head Constables who
appeared in the examinations held in
Jabalipur zone is correct? In view of the
fact that no uniform rule applicable to all
the Head Constabies throughout the State has
been issued, obviously, reaiising the
mistake committed by iiiig. the DGP had
withdrawn the relaxation sranted eariier on
February g, i9%4 by proceedings dated
December 2, 1994 It is true that if any
vested right is created in favour of a
persoi, the same cannot be deprived of or
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beha;f of applicant in OA Po.141/2001, has vehementiv

it Withiin his
retIOSpeotlvely in

e . t

learly in error in allowing t
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Tribunail

iforward the plea that Such exemptions/relaxations, even

cannot be given
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a permitted nature can and should be m dcl (f at alil,
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within the four corners of law and in any case before the
H . -y 1 - R ra R [ - ... : ~y i
recruitments are made, and the relaxation to be given
should be in respect of a category of person or a

ic interest.
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experience is,

according to him also, not permissible for those very
reasons which have been advanced by Shri Ajesh Luthra,
learned counsel for the official respondent. In this

counsel, the appointment of eachh of tne private
respondents who did not fuifil the brescribed
qualification inciuding the experience reiated

25. in order to reinforce the argument advanced by
e i e HES A T T - - v b e oy 3 e b 3 [ ] LV Yo A v P R
ilm  in the previous paragraph, Shri M.K. Gupta has also

+pevead

relied on ®®; judgements. One of these is dated 9.3.1994

delivered by a

el

ingie Judge Bench of the Himachal Pradesh

Seciretariat, Simia and another vs. State of H.P. and

thers reproduced in SL

O

{Vol.2) 1$74 350, In that ca

u:

Se,

in the absence of recruitment rules framed under the
proviso to Article 309 of the Constitution, a written
test as well as an interview was heid for appointment in

accoraance with a Circular/administrative instructions

1.

tssued by the Department laying down the ruies of
I N ™. et d e e JE S 1 — ;.._ :

recruitment, ine petitione; appeared in the written
test and were piaced in high positions. ihey appeared at
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the interview also along with the others.

the result of the written test was ignored and the
performance at the interview/viva-voce alone was relied
upon for the purpose of selection/appointment. in

of guaiification and, thnerefore, ignoring of the written
test altogether was held as bad and tne resuit of the
selection was set aside. The aforesaid relaxation (by

ignoring the result of written test) in tihe prescrived
recruitment rules sontaitined in the aforesaitd circular
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case pefore tie result of selection was made Knowi.
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:ase at hand, proper Recruitment Bules were [n pla

e rules tn appropria
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aloresaid cairairaaces naa peeli inaaver LefitLly 'dppUlI).Lt'd
without weing in possession of the experience related
- 1 vel ) I Q- TY o g g = = ] . - - PP JEERN
qlld..LJ..l rtcat i1of . St 1 arnai D1IIgN S case \bupf'd.}
therefore, finds limited application in the present
situation inasmuch as the L.G. has exceeded the
authority vested in hnim by reiaxing the vagic
gqualification of experience. The fact that the L1.G.
S et o s . i ] . , .
granted the relaxation in gquestion after the appointments
)

1. - 1 1, e e - - - - -
j nad been made is not of great consequen however
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26. The learned senior counsel appearing 101 the
3 “ E P O, L PR T T
applicants in OA Nos. 2868 - 2870/2001 has, on the othel
- o~ 1__ o - PSR L
hand, relied on several judgements o e Supreme Court

in respect of issues relating t'L}ocus standi of the
applicant in OA No 14172001 and the wWrit of
quo-warranto etc sought to be issued. We will deal with
these in the following.

27. In Jagram vs. Gwaijor . & C, Develgpment

the Constitution. According to the learned Ssenior
i Qu/&ﬁ” UZ,\ ,.,,l/
couns iL_ v the “aforesaid applicants (other than the
applicant in ©OA No. 141/2001) cannot be said to Dbe
hoiders of public office and, therefore, a writ of
guo-warranto cannot be issued against them. Moreover,
the praver for a writ of guo-warranto is herein mixed
with the praver for her own appointment. The aforesaid

OA (No.i41/2001i) therefore, according to nim, deserves to

28, Iin Piare Lal vs. Union of India and ' others
decided by the Supreme Court on 4.2.19%75 and repoirted as
AIR 1975 (vol.62) 8C 650, the petitioner challenged
various orders passed by the State Government promo g
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the hearing 1in
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respondencs oraer dateu L. 0. Uil

relaxation granted by the Lt. Governor has been conveyed

Py

OA. She has not, komsss, challenged the respondents’
subsequent order dated 9.10.2001 either by whichh the
aforesaid earlier order of 24.3.2001 is stated to have
L N P, e e . 1 . . J . e am s e g v Ao G e [
peel IEVUAUd, evell Llng1 Clne aloresalua revouat 1ol i1ias

itot resulted in her own appointment as Lab.

Gr-11I1. She has, wowever, taken advantage o1

______ H

according

in any case, ungualified and were wrongly appocinted.

. irrespective of this position, the rule laid down by the

Supreme Court in Plare Lal's case (supra) is good enough,
i v ,




private respondents in OA No. i41/2001 1s sought to Le
sustained by relying on the case 0 Madan Lal and Others
v, State of J&K and Others reproduced in (19957 3 5CC
43806, In that case, the petitioners as well as the
contesting successful candidates, being respondents in

to be called for interview. Upto this stage there was no

dispute bétween the parties, The petitioners also
appeared at the interview before the members of the
‘commission who interviewed the petitioners as well as the
contesting respondents. The petitioners thus took the
chance to get themselves selected at the said interview.

-

because they did not find themseives to e
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"It is now well settled that if a candidate
takes a calculated chance and appears at
the interview, then, only Dbecause the
result of the interview is not palatable to
him, he cahnot turh round and subseguently
contend: that the process of i1nterview was

unfair xxxxxx’




a perusal of the aforesaid Jjudge

the 1ribunal is not competent to eif

PIiL. The applicant in OA No.141/2001, having t
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Privy Council on 8.12.1%306 and reg

B
Councii 27 to contend that the older grar

same will not find application in reiation to the case at

nand. In the aforesaid case decided DY the Privy
Counsel, the Govt. servant concerned was graited invalid

e v - oo PO T S B 3. i " Ao oo = 3 - [ | U R -
pel Si0l Yy v 1€ ompeveiit autnority ana adv UL ingiy ine ilau
ceased to be in service. the officer succeeding the sald

he matter and removed

')

1e State Govt. servant from service. The Privy Council

In a case in wirich after Government
Officlals, duly competent and duly
authorized In that behalf, have airrived
honestly at one decision, their Successors

.~ in office, after the decision has been acted

' upon and is in effective operation, cannot
purport to enter upon a reconsideration of
the matter and to arrive at another and
totally different decision .




la Xl

32.

the app
placed
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1e learned senlior counsel appearing on behalf of

870 of 2001 nhas also
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1e  Supreme Court on

be allowed to continue. In that case, the

secondary school without possessing the prescribed
nai qguaiifications. de continued to holild the.

alienging his appointment it was helid that -
When despite disclosing the gualification
possessed by the respoadent selection
committee wrongly selected him and Director
of Education acquiesced in the appointment
and thereafter respondent continuing in the
post for S years XXXXXXXX his appointment
could not be disturbed at that late stage.
.
the facts and circumstances obtaining in that

cre  different from the facts and circumstances

ing in the case at hand. in the present case the

e to the wrong appointment of the aforesaid
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A - Lo e et e
;  appointed are sough ninated
persoins wrongly appointed are sought to be ter!

after they have continued for a long time. the aforesal

i gy e g Lo e MR DT . B N
rule laid down by the Supreme Court wiil, therefore, notl

assist the applicants in OA Nos. 2868 - 2870/2001.
33. The learned counsel for the applicants in OA Nos.

68 - 2870 of 2001 has sought to rely on the State of

[\
o

Punijab and Others vs. Suman Lata decided by the Supieme

H 3 0N P o Y
Court on 31.3.19%9 and reproduced in 1999 SCC {L&S) 1000
to contend that the aforesaid applicants having veein
selected by the DSSSB by following the prescribed

aforesaid applicantS did not possess the experience
related bagic gualification under ithe relevant
Recruitment Rules. We have perused the aforesaid

applied for the post of Arts & Crafts teacher.
Matriculation with two vears’ diploma i1n Arts & Crafts
was the quallfication laid down fot ﬁﬁe said post. She
was lnterviewed along with other candidates and was
selected, On being appointed, she reported for duty in
November 199%4. On o.12.1“§+, when the Head Master of the

requisite quailification for appointmen
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e writ petition before
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After having heard the learned counsel for
the parties, perusing tihe paper-nook and the
written statement, we find that the
petitioner pOSSESSES the requisite
gqualifications which could make her eligible
for appointment. As such there was o
justification in withdrawing the appointment
letter”

On +that basis the High Court allowed the writ petiti

(]

I

1

when the matter came up pbetore it, the Supreme Court held

as follows:i-
"When the selection committee which
consists of persons with sufficient
experience in that field with the knowledge
of Jjob requirements and necessary.
qualifications in tunis regard having
examined the qguaiification possess 4 by the
respondent selected the respondent as Arts

and Crafts Teacher, the District

Officer ought not nave canceil
appointment.”

The aforesaid judgement was reiied upon by the Tribunal
also when orders were passed in OA Nos. 742 and 747 of
2060 (fiied by the applicanis 1In OA Nos. 2868 -
2870/2001) on 25.10.2000.
©34. The learned counsel for the official respondents
has vehemently argued that the aforesaid rule laid down
/
by the Supreme Court will not Tind application in the
facts and circumstances of the case at hand. According
to him the law lald down by the Supreme Court in J&K
Public Service Commission & Others v. Dr. Narinder
Mohan & Others decided by the Court on 7.12,.1993 and

1- ~ - - . e 3 Y . - o . R °o M n
éL;ye Court ecided the case of State of Punjab & Others




the Supreme Court. Certain persons appointed on ad-nog
basis in violation of statutory rules were regularised in

S ~ — i P
service by purportedly relaxing the rules. The aforesaid

e ultra vires the rules. it was aiso

neid +that relaxation of rules is permissible only in
relation to the conditions of service, and basic

35. We have carefully perused the order passed by the
Hon'ble Supreme Court in the case of State of Puniab &
Others vs. Sumah lLata {(supra)j. it appears that in that

1e¢  High Court had aiready noticed that the
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the sai Officer cancelled the appointment of
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the aforesaid respondent (Suman Lata). In these
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circumstances the Supreme Court had made an observatiors

which 18 reproduced below: -

When the selectioi comimittee whiich
COnsists of persons with sufficient
experience in that field with the knowledge
of Jjob reguirements and necessary
qualifications in this regard naving
examined the qualification possessed by the
respondent selected the respondent as Arts
and Crafts Teacher, the District Education
Officer ought not nave canceiled that
appointment.
The aforesaid observation, in our judgement, does ot lay

down a proposition of law. Moreover, the same appears to

have Dbeen inspired by the finding recorded by the digh
Court that the petitioner (Suman Lata) before them did
possess the requisite qualifications and was accordingly

found by the High Court as eligible for appointment

1

1er  hand, the law laid down by the Apex Court
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alreacdy been discussed by us at appropriate places in

the preceding paragraphns.

We will now deal with the contentions raised on
behalf of the applicants in 0a Nos. 2868, 2849 and 2870
of 2001 in the written submissions filed in August
20072, The official respondents’® order dated %.10.2001
has been called in question on the ground that it is
based on a misinterpretation of the order actually
passed by the Lt.Governor. It has also been argued
that: the deficlency in the length of service ocould
alwavs be cured and, therefore, the appointmaent of the
aforesald applicant% ought not to have been terminated
on account of deficiency in work experience. The
mistake in the selection of-the aforesaid applicants
comnititead by thﬁ DS8SB/wfficial respondents cannot be
~&110wed to lead to the t&rminafion of their services.
The order passed by the Lt.Governor, which has been

reprocduced  In the official respondents® order dated

Q.10.2001, has also  been termed as vague and,
therefore, liakle +to be ignored. and set aside.

according to the learned counsel, the order of
cancellation of the relaxation earlier granted in
favour of the aforesaid applicants should Instead have
bean based on germane considerations. e hayvs
considered these submissions and find that none of
these can be sustained in view of the law laid down b
the Supreme Court in the various cases referred to by
us  in the praceding paragraphs. Furthe#u the official
respondents”® order datéd ?.10.2001 can be said to be
based oh 4 miﬂinterptaidtimn of the Lt.Governor’s
minutes reproduced in the body of that order only  to

7

the extent that the same could not be made to
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£33)
apply +to the aforesaid applicants other than the lons
applicant in 0A 2849/2001. AL the time the Li.Governor
passed the aforesaid order, the matter regarding the
appointment of a Technical Assistant Gr-IITI wa$-under his

consideration. The proposal before him was Tor the grant

of relaxation in gqualifications. The Lt. Governor

declined the proposal and, after recording his reasons in

support of the same, proceeded to direct that relaxation

already given in favour of “ane person”  should be
withadirawn. That “one person” evidently is the lone

applicant in 0Of 28&9/2001, who was one among the Tive
applicants, who were granted relaxation by the Lt.Governor
by the official respondents® order of 24“3“2001_1 The
order passed by the Lt.Governor reflected in r@$pondent
(officiall’®s  order dtd. 9.10.2001 in our wview, ocontal s
good  reasons  which  are dgermans. His order}.afmresaic
cannol be .$aid to be vague. Insofar as  che relaxation
given to the other four applicants {0A 2868 and 2870 of
2001Y  is  concerned, we have already seen that the
LE.Governor  had no authority to grant relaxation as the
sams  is hit by thse 2tioc of several judgsments Jdeliversd
by the Suprems Court. In regard to the deficiency in the
length ol expsrience in the written submissions, the

eoplicants  have relied on the case of M. Menkateswarly &

Ors,. Ys. Gowt, of AP, & Ors (supra). We have perused

the aforesaild Judgement and find that that case is
entirely distinguishsd. The Supreme Court had, in  that
case, dealt with a case of promotion. The relevant

service rules prescribed a certain length of service for
rendering a candidate eligible for promotion. The case
before the Suprems Court related to a reserved ocategory

scandidate. The State Government, by having regard to the
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fact that the candidate was a reserved category
sandidate, exercised the statutory power vested in it to
relax the aforesaid rule prescribing a certain length of
service for purposes of @ promotion. In result, the
reserved category candidate gained in senitority err nis
erstwhiie seniors in the lower grade and got promoted.
In the present case, the circumstances are entirely
different. The relaxation in the experience related
gualification has been given in the instant case at the
stage of direct recruitment and that too only after the
sandidates/applicants stood appointed. In the written
submissions, the learned counsel has also advanced the
piea that the findings arrived at by tihis very Tribunal

ors. Versus Suman lata (supraj. We liave already
examined the aforesaid case and recorded our finding that

vear s experience has been described as “desirable’ and
— 4 i i a1 AY - [ - - <3 %
not essential’. No fault can, therefore, be found with

their appointment in Lab. Gr.III. Private respondent
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No.lS in +the aforesaid OA is stated to¥ be a 'qualifi
ex-army personnei. His appointment cannot, the refore, ”g
Tie name of tThe private respondent at
31.No.20 has been withdrawn as she nas not veen appointed
in Gr.IIl Labs. The remaining three private respondents

nave not filed any replies and have nHot peen represented

contained in the preceding paragraph, the positiorf is

summed up as follows -

i) OA ©No. 141/2001 cannot Dbe sustained on any
of the grounds advanced vy the learned
P sem L LT S —. 1. L L] - Ay P PR
counseil appear uxg - on pefiai 01 tliatc
applicant. The same is accordingly
dismissed.

ii) The appointment of 1e applicants in  OA

the Apex Court Iin various cases. The

elaxation order communicated vide official
ndents letter of 24.03.2001 is bad in

1 P P A

taw and thus stands qu‘sneu and set asi

The ‘8ubseqguent impugned otrder dated

)
. - P— - 2] ~ 1 I T
the order dt. 24.0o.2001)15 valid only in
respect of the applicant in OA 2869/20U01 and

Fad - e b g PO R .
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for all the reasons

3G. In result,

circumstances of a peculliar nature noticed vy us in

paragraphns 11 to 16, we find if just and proper to

dispose of this case by directing the respondents as
foliows: -

{a) Tne lone applicant in OA No. 28068/2001 (Shri
Balwant Singh) and one of the three applicants
in OA No. 2870/20061 (Smt. HB.K.Rizvi), though
appointed in Group-Iii Laboratories were
actually posted in Group-IV Laboratories and
have been working in Group-1V Laboratories from
thie respective dates of their joining the LNJP
Hospital. Both of tpem are gualified to noild

the post in Group IV Laboratories.

D3SSB cieared their cases for- Group-II11
Laboratories and accordingly they were both
given appointment letters for' Group-II1
Laboratories. Vacancies are avaiiable in Group
Iy Laboratories. The respondents wili,
therefore, refer the cases 0i  both these

applic

ants to the DSS8B for coasideration for

appointment in Group jV LabordtuPLEb. On  the
basis of the D3S5B's recommendations, tney will
be considered for regular appointment in
Group-1V Laboratories. Since both of them have,
in their respective appeals, made a praver for
absorption in Group IV Laboratories and also
because both of them claimed to be duly and
fully qualified to hold posts in Group IV
Laboratories, it is hoped that the consideration
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f their cases ﬂg +the DSSSB will be a mere

‘formality to be observed in pursuance of the

1

Recruitment Rul

T
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Laboratories at the time of their appointment in
the. LNJP hospital, the experience acquired by
them during the course of performance of their

duties and responsibilities in the LNJP Hospi

a

will De taken into account by the DSS3B at the

t ime of consideration of

pursuance of the direction given in (a) above.

The services of the aforesaid applicants will be

continued until DSSS8B’'s recommendations as above
have become avalilable and a decision thereon
taken by the respondents.

in the event of a favourable decision being
taken by the D3S3B/respondents, the aforesaid
applicants will be entitied to ali the
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The other two applicants, namely, Kanchan Rawat

and Ritu Jain in 0OA No. 2870/2001 and the lone
applicant, namely, Ms. Arti Varshney in OA
No.2865/2001, who ostensibly did not possess the
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ication for Gr-I111

Laboratories and who, after their appoitntment in

Gir-1I1 Laboratories have been working therein

all these months and yvears will be continued in
(3

ill they complete the prescribed ilength
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of experience by about November/December, 201
and will soon thereafter be referred to the
DSSSB  for reconsideration for appointment in

ternatively in Gr-1V Laboratories;
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for the latter (Gr-1IV Labs) oniy if they

[q1]

fulfilied the experience related qualificatior

for G-IV Labs at the time of their initial

2

appointment in the LNJP Hospital. -
(f) In the event of a favourable decision being
taken Dby the DSSSB/respondents in respect of

Gr-111 Laboratories or Gr-IV Laboratories the
aforesaid three applicants will be entitied only

to fresh appointment in Gr-I1I{ Laboratories or

as the case may be in Gr-1iV lLaboratories.-

40. The OA Nos. 141/2001 and 2868, 2869 and 2870,
all of 2001 are disposed of in the aforestated terms. No
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(SHANKAR RAJU) (S.A.T. RIZVI)
Member{J) Member (A)
/pkir/




