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CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH <:i>

0.A.NO.113/2001

Hon'ble shri V.K.Majotra, Member (J)
Hon'ble Shri shanker Raju, Member(A)

+h.
New Delhi, this the A0 day of Septmmber,

Hari Kishan Dahiya

s/o shri chandan Singh
r/o Vill. Dhanwapur
Distt. Gurgaon
Haryana. .o+ Appiicant

(By advocate: Sh. M.K.Bhardwaj)

vs.

NCT of Delhi & Ors. through=-
chief Secretary

5, Sham Nath Marg

Delhi °

commissioner of Police (DP)

gPolice Headgquarters
I.P.Estate

New Delhi.

Joint comnissioner of police (AP)
Armed Police

Delhio .

Dy. Commissioner of Police

IIrd Division, Vikas Puri

DAP, Delhi.

Asstt. Commissioner of Police
IIIrd Btn. DAP

Delhi. veoe Respondenté

2002

(By Advocate: Proxy counsel of Shri Ram Kawar) |

ORDER

By Shri Shanker ﬁaju, Member(d):

Applicant, through this OA, has impugned3

respondents' order dated 14,5.1998 whereby a depﬁrtme%tal

inguiry was initiated against him and finding of

i

13

1
|

the inquiry officer dated 27.3.1999 holding him quilﬁy
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'Jolnt Commlssloner to exercise the power as an

@

of the charge, Applicant has also assailed

- 2 -

respondents' order dated 14.9.,1998 dismissing

him from service and also‘/ pellate order dated
the
29.10.1999 maintaining/punishment, He has

sought guashment of these orders and reinstatment

in service with all consequential benefits,
W

.2. Earlier on the issue of competence of |
i E

!

appellate authorlty, OA was allowed on 19.10. 2001
'remandIngthe case tc thes appellate authority,
Subsequently in view of the decision of the

High Court of Delhi in CWP No, 2660/2002 upholdlng

1
i

the pouwers of Joint Commissioner, the matter

has been remanded back for consideration on

merits,

3., Applicant, who was enrolled as a Constabk
’ e

on 1,11, 1968 on account of epllery and selzures

i

since 1996 applled for voluntary retirement but
the same was not acceded, A departmental inquiry
was ordered against the applicant and he w as |
pfoceaded against by issuance of summary of
ailegations where he has been alleged to have
remaiqed unauthorisedly absence for a period of

six days and despite notice to undergo second

medical examination to verify the dgenuiness of ﬁ%
medical record, %he applicant refused tc gst the

|
CT scan privatsely, It is further alleged that

Contdoo 0003/-
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vallegations or to participate in the procesdings,
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he was absent for 2a period of one hour and twenty

minutes and had remained abéent; w.e.f,

|
i

4, Despite service of the notices upon'the

applicant to come and collect the summary of

1

i

applicant had not participated in the inquiry,
with the result ¢ ~ an exparte proceedings have
been ordered seeking approval of the disciplinarf
authority and during the course of the inguiry 1
ten prosecution witnesses wers examined,

w ;
5. Applicant despite'senﬁbabsentee noticess
and the serfice uas affected legaily, h§ had
not participated in the proceedings, the inquiry:

oFficqr_thrOUQh his findings dated 27.3.1999

‘held:; the applicant guilty of the charge. Finﬁing

of. the ingquiry officer was served upon the

applicant, who in turn filed his reply.

6. Disciplinary authority after meticulous#
going into the contentions and keeping in view |
~the absencse of the applicant and his past recor&
limposed upon him a punishment of dismissal and !
treated the period of absence as not spent on dq

7. The aforesaid punishment was carried in

e
appeal =gak by the applicant, Appsellate authori
Contdes,.4/= |

us bad recorduw es also made as an allegg

|
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by an order dated 26.8,2000 after going into
the proporticnality of punishment uphéldivs
the order of disciplinary authority, giving

rise to the present UA,

B. Shri M.K.Bharduaj, learned counsel |
appeéring for the applicant, took the

) !

following grounds to assail the impugned orders |

8.1. According to him the ex-parte proceedihé
resorted to are in violation of Rule 18 of the |
Delhi Pclice (Punishment & Appeal) Rules, 1978 1
as the ppplicant had neither refused nor absentg
without any reasocnable cause from the inquiry l
in fact as he’uas not keeping good health

and undergoing treatment in the hospital
requested the authoritiés to keep.7y the
inguiry in abe}ance. The inquiry officer
arbitrarily framed the charge and completed
the proceedings uﬁich is not legally sustainabl;

§

in view of the decision of the Co-ordinate Bench

in Jai Dev Vs, Union of India, 1991(2) ATJ 83,

8.2, It is stated that the applicant was neith
unauthorisedly ﬁor‘uilfully absented but was
absent/incapécitated on account of seizures
for which he was getting treatment from Govt,
Hospital and recocgnised Doctors, under the
CCS (Leave) Rulses, 1972, the aforesaid medical
record has not been paid heed to sither

by the inguiry officer or the disciplinary

authority or the appellate authority,

w

S

er
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8.3, It is stated that the applicant was askeﬂ
n his reporting back on 17.4.1995

and he had complied with the directions by |

to discharge duties ©

reporting at RML Hospital but due 'to fault: .in-
the CT Sgan machine, he was not subjected to

second medical examination,

_ I
8.4. Regarding one hour tuwenty minutes absence,

it is stated that he was posted twice on the % %
samé day and on the second deputation, he | :
‘informed to RI that as the distance from his |
place to the duty place was long and it was ;
difficult to reach there in vieu of the fact
that he had already perfbrméd‘his duty from -

6 AM to 5 PM, the,chafge is baseless,

8.5, In so fear as ..z other absent s
concerned, it is contended as he was sick and

confined to bed, he was not in a position to

attend the duty. It is.stated that he uas

being t aken out of toun for treatment and thes
notices delivered to him in his absence, have ; i

been duly replied with,

6.6. It is stated that the orders passed by

the respondents are without applicaticn of mind

1

and are non-speaking, It is further st at ed thét
past record has already been reqularised by awarding
of punishment, the same cannot be taken into !

consideration and would amount to double jeopardy.

Contdcooo.ooos/-




.Syed Zaheer Hussain v. Union of India & Others,
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Be7e Lastly, it is contended that the punishm&%t

' . i
imposed is highly excessive and is dispnoportlona;e

’ i
to the charge, keeping in vieu .7 the service of |
30 years rendered by the applicant, He places

reliance on a decision of the Apex Court in

199g(2) SCE&LI 106,

8.8, By referring to his telsphonic message
sent and other communications sent to the
‘respondenté as well as medical record annexed
it is contended that he had been informing the
department about his illlhealth and on one
occassion, his son had gone to cpllect the

papers but the same wers not provided to him,

9. \ On the other hand, Sh, Ram Kauwar,
learned counsel for respoﬁdents denied the
contentions and has stated that the applicant,
after availing medical rest was asked to
undergo second medical examination for which
he was taken to RML Hospital on 30,3.1998, and ﬁ
uss called on 31.3.1958. He was again called
on 3.4,98, and on examination of his medical

papers, he was advised to come on 17.4.,1998 to

get the CT Scan from CGHS approved clinic/hospit

‘as the CT Scan machine was out of order, Appl@cani

at this movement showed his inclination and
suggested to get his CT Scan done privately, 5
which is reflected from_RML's Memorandum dated

Contd...7/="
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14.5.1998 but thereafter he has not produced

—9—

the CT Scan and thereafter he absented hlmself.,
|

Notices have been sent on 21.4.1998, 8.5.,1998 anE

12.5.1998 to the applicant but he has not
responded to despite services, 'Finding no
alternative, as the appllcant was adopted
dilatory tactics and without any reasonable !
cause, failed to attend the inquiry, the same

was proceeded ex-parte, Witnesses have been

examined and the applicant thereafter also throghh

several notices intimated to participate'in
the pfoceediﬁgs uhich even after on receipt
vere not complied with by the applicant, and
as a result, the inguiry officer held the
proceedings ex-parts and after exémination
of witnesses, ‘holding the applicant guilty.
10. The finding of the inquiry officer uasi
agreed to by the disciplinary authority thrOUQH
a speaking order imposing upon the applicant aj‘

1

dismissal from service which was upheld by ,

the appellate authority through a speaking order,

e
11, It is stated that = u=a:s: the applican

|
has failed to submit his medical papers and any

A e o
(a2

information., Moreover, his past conduct also |

proves his incorrdgibility, As the applicant had

absented himself for such a long period, in a

‘discipline force like Delhi Police, the miscondudt

Contd...8/-
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is to be treated as gfave and as per Rulas10 ané
16(xi) of the Delhi Police

Rules, 1978, the only punishment which can be

imposed, if the incorrigibility i proved |
through out continued misconduct, his dismissal?
from service, ’
12. It is further stated that applicant's
son has reported that the applicant has gone
in almarraige. Dﬁﬁﬁjbthe OE proceedings, no
medical papers ueslgubmitted by the applicant,
Though the similar treatement was available at
Delhi and being a resident of Gurgaon it is

illogical and irrationals for the applicant to

have approached the State of. Rajasthan for

treatement, whereas the similar treatement is

available in Delhi, which is nearer to his nat ive

place,

13, On l=zgal issues, it is stated that the

|

proper procedure was adopted as per the rules, |
Rs the applicant himself attended the inquiry
and has not volunteered to produce his defence

by participation in the proceedings, the orders

passed cannot be found fault with,

i
i

14, Applicant, in his rejoinder, has reiterated

the pleas taken by him in OA,

15, Shri Ram Kawar, learned counsel for :
respondents, has also produced the entire departmé

inquiry record for our perusal,
Contd... 09/-
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We have Carefully considered the rival

- !9 -
16,

contentions of the parties and perused the materi
on record, We have also gone through the

departmental record as well,

i
1
!
1
I

17. In so far as the contention of the appliéant

regarding challenged to the 8x-parte proceedings |
is concerned, we find that after the inquiry vas
ordered against the applicant,‘he has besn served

upon notices by the respondents through post

and through messgnger, In one of the communicatiions '

sent to the applicant on 22.4,1998 the absent not;
was pasted in pressence of two independent uitnessg
on the gate of the House of the applicant, Inanob
one of the absent notices dated 9,5,1998 served I

through the Police offidials, daughter of the

applicant acknouledged that her father has gone Wwth

% his brother to, Pataudi, In another communimé

dated 12,.5,1998 as the applicant was not bresent,z
the notice was pasted on his door,

18, In another communication dated 14.10.1998,

son of the applicant has stated that his father ;

had gone to Balaji and would be back on 16.10.199é
and thereafter will present himself before ths ;
inquiry dfficer in connection with the conduct

of the DE, In another communication dated |
18.11.1998 son of the applicant informed that

his f ather had gone in a marriage,

Contd,,..10/~
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17, The ex-parte inquiry was proceeded on

30.11,1998. However, we also find that son’
of the applicant has approached the inquiry Offl
for the documents and as the ACP yas not

available without waiting for his arrival, he

abruptly left the place, This in fact is a

brief back-ground to the efforts of the :

respondents to serve upon the applicant and a136

shows that on several occassions the communlcatlans

have been received by the applicant, ;

18, In the départmenfal inquiry applicant %
has been charged, for remaining absent, from %
15.11.,1997 for a period of six Hagk days ‘
and also his absent after medical rest of upto
15.11.1997 to ascertain the genuinity of the
medical certificates, applicant was cellad

for second mediéal.examination, and accordingly
he reported to RML Hospital, where on feu
occassdens, he was asked to come lat-ér on and
ultimately on 17,4,1998, he has been asked to
get the LT Scan from CGHS clinic on account of
fault of the CT Scan machine at RML Hospital,
Applicant has bimself agréed to get this, done |
at his oun uhich has reflected from the Memorandu
dated 14,5,1998 issued by the In-charge certlfyln
that t.he appllcant has himself agreed to get the
CT Scan done, As the appllcant has failed to ge?
the CT Scan done, and had never reportaed, thereaé
to the RML, deprived an opportunity to the i

I
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department to get him. - medically examined

for second medical opinion and the fact of his

illness could not bs ascertained,

19, In so far as the service of noticess
are concerned, the applicant was duly informed
about medical examination and the inquiry
proceedings were initiated to participate in
the DE ordered on 14.9.1998, Despite a due
sérvice was effected upon him, .applicant has
not made any efforts to join the inquiry,

As regards the ground of his illness is concerne
from t he perusal of the record it transpires'
that he remained away from his native placs,

on one occassion, on account of marriage and
this belies the ground of his incapacitation

or confined to bed, Moreover, we find.that

during this interregrum, applicant has never

submitted his medical record and the communicatidn

‘allegedly sent by him to the inquiry officer

on 26,10,1998 and 15,12,1998 have not been
proved or sstablished by production of .the
registered AD through which the same was

bommunicated. Respondents denied the aforesaid

communication,

20. In an ex-parte proceedings, it is to be
seean uherem;espite being accorded reasonabls
opportunities, if the delinguent official does
not join the proceedings aﬁd having regard to

Rule 18 of the Rules ibid, if it is a refusal to

Contd,...12/-
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2l
attend the inquiry tolavoid it if there is no".
Justification for the sameﬂAnoghing illegal’ - :
in resorting to.ex-parte proceedings, From the

_perusal of the record, it transpires that
sufficieht opportunities have been accorded to

the applicant to serve him to participate in

the proceedings and the communications have

been duly served upon him, despite this without

’

i i
i

any reasofable explanation his medical grounds haw & f

not been found truthful ° < for want of second

medical examination and in absence of request
communicated to the inquiry officer along with ?
medical record, the action'taken_by thé
respondents to resort to the ex;parte proceedings
cannot be found fault with, - If the applicant

has himself abandoned the inquiry, he is to be

u 1
blamed for it, not the respondents, On perusal !
of the record, we are satisfied that sufficient

procedural safeguards have been adopted by

the authorities before resorting to these

ex-parte proceedings.

21, In so far as the finding of the inquiry
v : s i

officer is concerned, we have carefully gone through !

|

the pleadings and we are of the considered view

that allegations against the applicant of his

remaining absence from duty without any reasonable

cause and his failure to get the CT scsn done and

in absence of any second medical examination,

Contd...13/=




‘has to apply for the leave and to inform the

- 13 - }
the finding of the inquiry officer is rsasoned,
based on the evidence brought on record,

conclusively pointed out towuards the guilt of

the applicant,

22, In so far as the ground that the orders
passed by theAdiscipiinary as well as appellate %
authority are wyithout applicatibn of mind,
without dealing with his medical record is
concerned, we have carefully perysed the .impugned
orders and find that the disciplinary authority
has meticulously gone into each contention of
the applicant and passed a reasoned order,
Morever, the appellate authority has also
passed a reasoned order dealing.uith the
proportionality of punishment, the finding
arrived at'-is on the basis of a documenta:y.
evidence, which is not febutted by the applicant
deSpite accord of'an opporfunity, haxhas, z
not even cross-examined the witnesses and produca%

his defence,

23, Moreover, leave cannot be claimed |

as a matter of right, A Government servant

concerned authorities in t..c case of serious
sickness and to produce the medical‘record.
This Faciiitates the verification of genuinity of
medicél record under Rule 19 of the CCS (Leave)

Contdoo..oo14/-
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Rules, 1972, Eyen on production of medical

record, it is the discretion of the competent

authority to grant leave or not,

24,

was a native of Gurgaon, which is nearer to

Oelhi, he preferred to undergo treatement at
Rajésthan rather coming to Délhi It is very:
strange that tif the appllcant can Vlslt
RaJasthan, uhat prevented him from coming

to Delhi and informing the competent authority

and producing his medical record,

25, We also find that during the course

of the éﬁquiry, applicant has not submitted his
medical record nor sent any information to the
inquiry officer apprising the seriousness

and request to postpone the inquiry, The

cummulative effect of this is that the absence

In the present case though the applicant

of the appllcant was not satisfactorjly SXplalned

and the finding arrived at followed by the punlshmant

cannot be found fault with,

26, . In so far as the long gears of service
and proportionality of punishment is concenred,
in judicial review, it does not lie within our

Jurisdiction to interfere in the matter of

punishment unless it shocks our conscience,

Contd,,.15/-
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27, As the absence of the applicant is of
528 days, keeping in view of his previous bad
record, where he has been punished number of tlmes,

this continued misconduct leads to the inference

b
of his incorrigibility andunﬁbﬁiﬁﬁbr Police seryics

1
[

28,  In view of Rules8(a) and 10 of the Delhi
Police (Punishment and Appeal) Rules, 1978 the

punishment is appropriate. Moreover, the appélhaﬁe

authority has already gone into the pr0portionalit9

of punishment,

29, For remaining absence in a discipline Forcé

without any reasonable explanation and moreoverﬁvbcn
Whevhe
the absence uﬁfw the applicant/ was detailed for duty,

with UTF Sh, Sushil Kumar, this makes the miscondbect

more severe and grave,

30. No other valid legal grounds have been i

raised by the applicant,

31. In the result and having regard to the

reasons recorded sbove, we do not find any merit

in the preéent OA, which is accordingly dismissed

leaving the parties to bear their own costs,

\\

S Ly ltappler
. (SHANKER RAJU) (V.K.MAJOTRA) f
MEMBER(J) MEMBER( A)
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