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0 A 2662/2003;0.A. 114/2bG4;O.A. 115/2004;
0A416/2p04;O.A417/20g^^
O.A74#b04;O.A708/2ppf3;;O.A.997/2005

New Delhi, this thel 9^^^ day Df 2005

Hon'ble Mr..Iustice V.S. Ai^urwal, Chairman
HonlDle Mr.V.K. Majotra, Vice Chairman (A)

Hon^ble Mr.Justice M.A. Khan, Vice Chairman (J)

O.A777/2002

1. Shri K. Venkata Rao,

2. Shri A.R. Sastry Retd. Guard
3. National Federat ion of the ^

Railway Pensiontirs' AssociatibJ
Represented by its General Secretary,
And President, Railway Pensionej-s'
Association rep. by Shri K.S. MiijJihy

((By Advocate: Shri Y. Rajagopal Rao with Shri Y. Ramesh)

.Applicants

versus

1. Union of India represented
by its Secretai-y to Government,
Ministry of Railways,
Rail Bhawan, New Delhi.

2. Railway Board represented by
It's Chairman, Rail Bhawan,
New Delhi

3. Deputy Director Finance (Estt.) ||l
Railway Board, Rail Bhawan,

'  New Delhi

(By Advocate: Shri B.S. Jain)

O.A.980/2000

S.P. Puri and 12 others

as per memo of party

.Respondents

. .Applicants
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(By Advocate; Shri B.S. Mainee)

versus

1. The Chairman Railway Board,
Rail Bhawan, New Delhi

2. The Deputy Director Finance,
(Estt.) Ill, Railway Board,
Rail Bhawan, New Delhi

3. The Divisional Accounts Officer,
Northern Railway, New Delhi

4. The General Manager,
Northern Railway,
Baroda House, New Delhi

(By Advocate; Shri R.L. Dhawan)

O.A. 1044/2001

Tejpal and 33 others
as per memo of party

(By Advocate: Shri B.S. Mainee)

versus

1. Union of India through its
Secretary, Ministry of Railways,
Rail Bhawan, New Delhi

2. The Chairman, Railway Board,
Rail Bhawan, New Delhi

3. The Dy. Director Firicii loth
(Estt.) ill. Railway Board,
Rail Bhawan, New Delhi.

4. The Senior Divisional Accounts Officer,
Northern Railway, D.R.M's Office,
New Delhi.

5. The Senior Divisional Accounts Officer,
Northern Railway, D.R.M's Office,
Ambala Cantt.

6. The General Manager,
Northern Railway, Baroda House,

■Respondents

.. .Applicants

V



New Delhi.

(By Advocate: Shri R.L. Dhawan)

O.A.3342/2001

V.M. Ponnusamy and 125 others
as per memo of party

(By Advocate: Shri B.S. Mainee)

versus

Union of India through its
Secretary, Ministry of Railway,
Rail Bhawan, New Delhi and 20 others

(By Advocate: Shri R.L. Dhawan)

O.A.3253/2002

Gurdial Singh,
S/o Shri Sewa Singh,
R/o House No.550, Sectoi*-8,
Faridabad (Haryana)

(By Advocate: None)

.Respondents

....Applicants

...Respondents

....Applicant

versus

Union of India,

Through its Chairrnan,
Railway Board, Rail Bhawan,
New Delhi.

2. General Manager,
Northern Railway,
Baroda House, New Delhi

3. Divisional Railway Manager,
Northern Railway,
Nawab Yusuf Road,

Allahabad

(By Advocate: Shri R.L. Dhawan)

OA. 1884/2003

Vishwanath Mishra and two others

as per memo of party

.Respondents

....Applicants
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(By Advocate: Shri B.S. Mainee)

versus

1. The Union of India, ]
Through the Chairman, Railway! Board,
Ministry of Railways (Bharat Sarkar)
Rail Bhawan, New Delhi , j

Shri S. Sri Ram, j
Dy. Director Finance (Estj.lll, j
Railway Boai'cljRrtil Bhawan, !
New Delhi i

\v'

4.

5.

6.

The General Manage, N.E. Rauhyay,
Gorakhpur

The F.A. & C.A.O.,

N.E. Railway, Gorakhpur |

The Divisional Rail Manager, ;
N.E. Railway, Sonpur, Saran |

I
The Divisional Accounts Ofnceri,
N.E. Railway, Sonpur,
District - Saran |I

(By Advocate: Shri R.L. [)hawan with

OA. 1893/2003

J.P. Kudesia and 26 others

as per memo of party

(By Advocate: None)

versus

1. The Union of India through
The Chairman

Railway Board, Rail Bhawan,
New Delhi

2. The Deputy Director Financial (Eiast)
Railway Board, Rail Bhawan,
New Delhi

3, The Senior Divisional Accounts (iifficer.
Northern Railway,

 ....Respondents

jri Rajinder Khatter)

..Applicants



r

r

w

4.

Nawab Yusuf Road,
Divisional Railway Manager Office,
Allahabad

The Senior Divisional Accounts Officei",
Central Railway,
Divisional Railway Manager Office,
Jhansi

The Senior Divisional Accounts Officer,

N.E. Railway,
Divisional Railway Manager Office,
Gorakhpur . ..Respondents

(By Advocate; Shri R.L. Dhawan)

O.A. 1894/2003

M.P. Srivastava and two others

as per memo of party ....Applicants

(By Advocate: Shri R.K. Shukia,proxy for Shri A.B.Lal Srivastava)

versus

1. Union of India, through
The Chairman Railway Board,
Rail Bhawan, New Delhi.

2. The Secretary to Govt. of India,
Department of Pension and Pensionefs Welfare,
Sardar Patel Bhawan, New Delhi.

3. The General Manager,
Northern Railway,
Baroda House, New Delhi

4. The Divisional Railway Manager,
Northern Railway, Allahabad Division,
Nawab Yusuf Road, Allahabad

5. The Senior Divisional Accounts Officer,
N. Railway, Allahabad Division,
Nawab Yusuf Road, Allahabad

(By Advocate: Shri R.L. Dhawan)

OA. 1896/2003

Mr.Ashoke Kumar Sanyal and 162 others
As per memo of party

.Respondents

... .Applicants

JB5_



A

(By Advocate: Shri Ranjan Mukherjee)

versus

1. Union of India through
Ministry of Railways,
Rail Bhawan, New Delhi.

2. Chairman

Railway Board,
Rail Bhawan, New Delhi

3. General Manager,
South Eastern Railway,
Garden Reach, Calcutta

(By Advocate: Shri R.L. Dhawan)

.Respondents V.

O.A.2662/2003

H.N. Chowdhury and 30 others
as per memo of party

(By Advocate: Shri B.S. Mainee)

versus

Union of India, through

1. The Secretary,
Ministry of Railways,
Railway Board, Rail Bhawan,
Raisina Road,New Delhi-1

2. The General Manager,
South Eastern Railway,
Garden Reach, Calcutta

3. The Divisional Railway Manager,
S.E. Railway,
Adra

(By Advocate: None)

O.A. 114/2004

Shri Ram Kumar Shukia,
Aged about 76 years.
Son of Shri Rattan Sharma

Resident of 555-KHA 153,

.Applicants

.Respondents
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New Shindhu Nagar,
Manas Nagar, Lucknow

(By Advocate: None)

versus

1. Union of India, through
The General Manager,
Northern Railway, Baroda House,
New Delhi

•Applicant

3.

4.

The Senior Divisional Accounts Officer
Northern Railway,
Moradabad

The Chairman, Railway Board,
Rail Bhawan, New Delhi

The Senior Post Master,
Chowk Head Office,
Lucknow

(By Advocate: None)

0.A.115/2004

Sardari Lai Mehta
Son of late Shri Ram Piara,
Age 76 years,
Ex. Special A-Guard,
Now R/o H.No.42-A,'mIG Housing Board
Kalka

(By Advocate: Shri D.R. Sharma)

versus

1. Union of India through
The General Manager,
Northern Railway, Baot'da House,
New Delhi

2. Divisional Railway Manager,
Northern Railway,
Ambala Cantt.

3. Secretary,
Ministry of Personnel, Public Grievances
And Pensions,

..Respondents

.Applicant

d:..
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Deptt. of Pension and Pensioners Welfarje,
New Delhi. j

i

4. Senior Divisional Accounts Officer, |
Northern Railway, !
Ambala Cantt.

5. Manager, i
Punjab National Bank, i
Kalka I

(By Advocate; Shri R.L. Dhawan) j

OA. 116/2004 !

Shri Satya Pal Wadehra and 5 others
As per memo of party |

i

(By Advocate; Shri B.S. Mainee with Shri D.K. jSharma)
I

versus

1. Union of India through
The Chairman, I
Railway Board, Ministry of Railway, j
Rail Bhawan, New Delhi !

2. General Manager,
Northern Railway, Baroda House
New Delhi.

3, Divisional Railway Manager,
Northern Railway,
Ferozepur Cantt.

(By Advocate; Shri R.L. Dhawan)

O A. 117/2004

Partap Rai and 3 others
as per memo of party

(By Advocate. Shri D.R. Sharma)
versus

1  Union of India through
The Secretary,
Ministry of Railways,
Rail Bhawan, New Delhi.

!

.Respondents

V.

,  .Applicants

.Respondents

. . . .Applicants
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Divisional Railway Manager
Ambala Division,
Ambala

3- Secretary,
Ministry of Personnel,

Niroefw®"""" ® Welfare,
4. General Manager,

Northern Railway,'
Baroda House, New Delhi.

5. Senior Divisional Accounts Officer
Northern Railway, Ambala Division
Ambala

(By Advocate: Shri R.L. Dhawan)

■O.A.1l8/?nn4

Kundan Lai and 6 others
As per memo of party

(By Advocate: Shri B.S. Maineewith Shri D.R. Sharma)
versus

1- Union of India through
The Chairman,Railway BoardMinistry of Railway, Rail Bhawan
New Delhi

• Respondents

• • ■Applicants

2.

3.

General Manager,
Northern Railway, Baroda House
New Delhi.

Divisional Railway Manager
Northern Railway,
Ambala Division, Ambala

(By Advocate: Shri R.L. Dhawan) • Respondents

■Q. A. 749/2004

Shanti Devi widow of Latp 9hri c ^
Aged about 70 years, (A),
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sSda^®^''' °'»j''
(By Advocate: Shri D.R. Sharma) I

I

versus

1, Union of India through General Marker
Northern Railway, Baroda House !
New Delhi ' '

Divisional Railway Manager,
Ambala Division,
Ambala ' :

3. Senior Divisional Accounts Officer,
Northern Railway, Ambala Cantt.

4, Manager,
Punjab National Bank, Bank Street.
Bathinda

(By Advocate: Shri R.L. Dhawan)

O.A.708/20ns

John Kunchandy, aged 77 years,
S/o J.K. Kunchandy,
Retired "A' Grade Guard,
Southern Railway, Madras Division
Residing at : Kottayadi Thekkathil, '
Thrippilazhikam P.O.,
Kollam-691 509

(By Advocate: None)

versus

Union of India represented
The Secretary to the
Government of India,
Ministry of Railways,
Rail Bhawan, New Delhi.

•Applicant

• Respondents

•Applicant

The General Manager,
Southern Railway,
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3.

4,

Park Town P.O.,
Chennai - 600 003.

The Divisional Railway Manager
(Personnel), Southern Railway, '
Madras Division, Madras-3

The Divisional Accounts Officer,
Southern Railway,
Madras Division, Madras-3

(By Advocate; Shri R.L. Dhawan)

0. A. 997/700.6

Senior Citizens Organization of
Railway Employees (SCORE) and 4 others
As per memo of party

(By Advocate: None)

versus

1. Union of India, through
The Secretary,
Railway Board, Rail Bhawan,
New Delhi

The General Manager,
Western Railway,
Headquarters Office,
Churchgate,
Mumbai-400 020

.Respondents

• ■..Applicants

3. The General Manager,
Central Railway,
Headquarters Office,
Mumbai CST,
Mumbai-400 001

(By Advocate: Shri R.L. Dhawan)

Order

....Respondents

Justice V.S. AggarwaJ. Chairman

Following question has been referred ,'or consideration of a Larger Bench
by the Ernakulam Bench of (his Tribunal:



"In the light of the Govt. of Indifi, [jliepartment of Personnel and
Pensioners Welfare, O.M. dated as adopted by the Railway
Board by their letter dated 10.3.98; fkjir revision of pension of pre-
1986 running staff pensioners with effect from 1.1.1996, whether
the direction of the Principal Bench of this Tribunal contained in
the order dated 22.1.2002 in 0./|. No.2425/2000 and M.A.
No.2879/2000 of adding 75% notSotjial pay as on 1.1.86 to the
notional pay arrived at as on 1.1.86 is i|brrect law."

2.The same question was pending befpre some of the Benches of this
Tribunal. Therefore, the petitions were taken in the Principal Bench for

consideration and decision of the abovesaid controversy. V

3.At the outset, in all fairness to the respondents' counsel, it must be
!

mentioned that during the course of submissions, it was pointed that keeping in

view the number of petitions that were perwliiig in different High Courts, they

have already moved the Supreme Court for adjudication of the same

controversy. However, no order as yet has been passed. In the meantime, the

Delhi High Court had directed that Larger Bench should be constituted at the
!

earliest. It is in this backdrop that the aforesaid petitions have been heard.

4.All the applicants had retired as Guards/Drivers etc. These posts come

under the category of running staff. They are ehtitled to running allowance which

is based on kilometers covered every month.

5.The running allowance admissible to

average emoluments at the time of retirement

to such staff. This is in accordance viti l

Establishment Code (Vol.2) for calculation of

rule reads:

lip said staff is also included in the

to work out the pension admissible

I  Rule 2544 of Indian Railway

pp average emoluments. The said

"2544.(C.S.R.486) Emoluments i||nd Average Emoluments -
The term 'Emoluments', used in these Rules, means the
emoluments which the officeii

before his retirement and includ

Was receiving immediately
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(a) pay othar than that dravi'i's in tanura post;

(b) parsonal allowanca, wijc.|i is grantad (i) in lieu of loss of
substantive pay in respect of a permanent post other than a
enure post, or (ii) witl"! the specific sanction of the
Government of India, for any pther personal considerations.

Note - Personal pay granted in lieu of loss of substantive pay
in respect^of a permanent bfjst other than a tenure post shall
be treated as personal a Ipwance for the purpose of this
article. Personal pay t)nijnted on any other personal
considerations shall not B'e treated as personal allowance
unless otherwise directed by the President.

© fees or commission if thdy are the authorized emoluments
of an appointment, and are jn addition to pay. In this case
Emoluments' means the average earnings for tlie last six
months of service;

(d) acting allowances of an officer without a substantive
appointment if the acting service counts under Rule 2409
(C.S.R. 371), and allowaric^ drawn by an officer appointed
provisionally substantively or appointed substantively pro
ternpore or in an officiating capacity to an office which is
substantively vacant and on 'Which no officer has a' lien or to
an office temporarily vacant in consequence of the absence of
he permanent incumbent on leave without allowances or on
transfer to foreign service;

(e) deputation (duty) allowances;

(f) duty allowances (special pay); and

(g)(i) For the purpose of calculation of average
emoluments - Actual amoiint of running allowances drawn
by the railway servant cluring the month limited to a
maximum of 75% of the other emoluments reckoned in
terms of (a) to (f) above.

''i®ath-cum-retirement

fK f^o^thly average of running allowances drawnduring the Ihree hundred ai|l:(sixty-five days of running duty
imme lately preceding the dsle of quitlihg service limited to
75/0 of the monthly avefStje of the other emoluments
reckoned in terms of items (ef to (f) above drawn during the
same period. » °

a substantive appointmentwho officiates in another appointment or hold a temporary
appointment. Emoluments' mWans -
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(a) the emoluments which wouj|d be taken into account under
this Rule in respect of the appointment in which he officiates
or of the temporary appointmerip as the case may be, or

(b) the emoluments which viould have been taken into
account under this Rule had he remained in his substantive
appointment, whichever are more favourable to him."

In this process, the emoluments are drawn taking into account 75% of the other

emoluments in accordance with the abovesaiijJ Rule.
6.All the applicants had superannuaied prior to 1.1.1986. When pay

scales of the railway employees were revise[i from 1.1.1973 under the Railwa^~
Services (Revised Pay) Rules, 1973, the Railway Board had intimated that
existing percentage of running allowance .yould continue for the time being

though it was under revision. In a subsequeri|t letter, percentage was reduced to
45% retrospectively from 1.4.1976. The same had been quashed by this

1

Tribunal. At this stage, it is relevant to mention that the abovesaid reduction was

on account of some local instructions, ti-je Railway Board had issued an
j

amendment to Rule 2544 on 5.12.1988. 3t gave the amendment retrospective

effect which was subject matter of challeri(je

Bench of this Tribunal had quashed the afcw

retrospective effect was concerned. The Supreme Court considered the said

controversy in appeal against that order of tii|is Tribunal reported as Chairman.
I

Railway Board and others v. C.R. Ranoadhamaiah and others. (1997) 6 SCC

623. It upheld the order of this Tribunal to Uiije extent the said amendment was
I

given retrospective effect to reduce the fn$:i|Mmum limit from 75% to 45% in
respect of the period from 1.1.1973 to 31.3,1979 and reduce it to 55% in respect

of the period from 1.4.1979, as arbitrary. Thij findings of the Supreme Court in
this regard are: |

I

"34, The learned Additional Sdlifcitor General has, however,
submitted that the impugned ameimilments cannot be regarded as

earlier in this Tribunal. The Full^

esaid amendment in so far as its
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arbitrary for the reason that by the reduction of the maximum limit
in respect of running allowance frotri 75% to 45% for the period
1.1.1973 to 31.3.1974 and to 55% from 1.4.1979 onwards, the
total amount of pension payable to the employees has not been
reduced. The submission of the learned Additional Solicitor
General is that since the pay scales had been revised under the
1973 Rules with effect from 1.1.1973, the maximum limit of 45% or
55% of the running allowance wij nave to be calculated on the
basis of the revised pay scales wliile earlier the maximum limit of
75% of running allowance was beirib calculated on the basis of
unrevised pay scales and, therefoi€), it cannot be said that there
has been any reduction in the amoiJiht of pension payable to the
respondents as a result of the irnp'ugned amendments in Rule
2544 and it cannot be said that their rights have been prejudicially
affected in any manner. We are uiriable to agree. As ihdicated
earlier. Rule 2301 of the Indian Nailwav Establishment Code
prescribes in express terms that a pensionable railwav servant's
claim to pension is regulated bv the rules in force at the time when
he resigns or is discharged from tfif service of the Government.
The respondents who retired after'1 ill .1973 but before 5.12.1988
were, therefore, entitled to have (Mi'ir pension computed on the
basis of Rule 2544 as it stood o'nl the date of their retirement.
Under Rule 2544. as it stood prior to', amendment bv the imounnad
notifications, pension was reouireci li! be computed bv takino into
account the revised oav scales ̂ ' per the 1973 Rules and tha
average emoluments were reouiri^ci Ito be calculated on the basis
of the maximum limit of running i

emoluments, indudina the oav as |i
the 1973 Rules. Merely because!

! 3

qwance at 75% of the other

1! the revised oav scales under
respondents were not paid

their pension on that basis in view of the orders of the Railway
Board dated 21.1.1974, 22.3.1976 mki 23.6.1976, would not mean
that the pension payable to them v/aiB not reguired to be computed
in accordance with Rule 2544 as it stood on the date of their
retirement. Once it is held tlta! pension payable to such
employees had to be computed in JKicordance with Rule 2544 as it
stood on the date of their retirement, (,l is obvious that as a result of
the amendments which, have been introduced in Rule 2544 by the
impugned notifications dated 5.12.1988 the pension that would be
payable would be less than the aifiount that would have been
payable as per Rule 2544 as it stood on the date of retirement.
The Full Bench of the Tribunal has, iri our opinion, rightly taken the
view that the amendments that wer'? made in Rule 2544 by the
imp 988, to the extent the said

dective effect so as to reduce
ugned notifications dated 5.12,

amendments have been given relroji,
the maximum limit from 75% to 45^)i) in respect of the period from
1.1.1973 to 31.3.1979 and reduce jt to 55% in respect of the
period from 1.4.1979, are unreasbhable and arbitrary and are
violative of the rights guaranteed under Articles 14 and 16 of the
Constitution." (Emphasis added)



7. In pursuance of the aforesaid judgmen^f, the Railway Board had issued a

notification of 14,10,1997. It was decided l|o implement the judgement and

directions were issued that retiral benefits of the running staff who retired

between 1,1,1973 and 4,12,1988 should be recomputed in accordance with Rule
I

2544 of the Indian Railway Establishmeni. I Code as computed before the

amendment of 5.12,1988, It was decided that arrears on account of re-

computation should also be paid to the retired employees. The operative part of
I

the said direction is; !

"2, Accordingly Ministry of Railways: |Railway Board) have
decided that:- j

(i)The pension and other retli dl benefits of the running staff
who retired between 1.1.73 to <i (2.88 and were involved in
above cited Civil Appeals/SLPs as well as other similarly situated
employees may be recomputed in accordance with Rule 2544 R-
II as was in force before it was amended by notification dated
5,12,88, I

i

(ii) The arrears on account of reiix)mputation of pension and
other retiral benefits as abovesaid (hay be calculated and paid to
these employees/their legal heirs,'" |

8,In accordance with the aforesaid d'ccision of the Railway Board, the

I

ed prior to 1986 were worked out

emoluments in lieu of the running

retiral benefits of the applicants who had rel

and the same was recomputed at 75% of the

allowance and arrears were paid,

9,Meanwhile, the recommendations of

had also been published. The Central Pa:ii Commission in Chapter-137 has

considered the pension structure and in Para-137 explained the concept of pay
j

parity as under: >

the Fifth Central Pay Commission

"137,7, The concept of parity, which is also known by the term
Equalisation of Pension, means that past pensioners should get the same
amount of pension which their counterparts retiring on or after 1,1,1996
from the same post, will get irrespective of the date of retirement or the
emoluments drawn at the time of retirerricnt of the past pensioners. The
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concept of parity in pension pre-supposes the existence of a universally
acceptable system by which comparison can be drawn between past and
current retirees. The only possible maiii|ni' in which this can be made
possible is by introducing the system of fl.iiltik Pension or one pension for
one grade. At present the system of Pension is in vogue only for
personnel below officer rank in the Arrdecl .Forces. Under this system if
the person has held the rank, from whicl| he retires for ten months or
more, his pension is calculated with reference to emoluments at the
maximum of the scale of pay attached to the rank irrespective of the
actual pay drawn by him. If he has not held the said rank for the
minimum period of ten months, his pensidiii is computed with reference to
maximum pay of the next lower rank whicln l ie held for ten months."

lO.The Commission had analysed the disparity in pension and noted the

extent of disparity. Recommendations were made in Para-137.13 and Para

137.14 asunder:

1^

"137.13 While it is desirable to grant complete parity in pension to ail
past pensioners irrespective of the date pi' their retirement, this may not
be feasible straightaway as the ftnaiicial. implications woujd be
considerable. The process of bridging the gap in pension of past
pensioners has already been set in motion by the Fourth CPC when past
pensioners were granted additional reiief in addition to consolidation of
their pension. This process of attainment of reasonable parity needs to be
continued so as to achieve complete parity over a period of time.

137.14 As a follow up of our basic objective of parity, we would
recommend that the pension of ̂1 the pre 1986 retirees may be updated
by notional fixation of their pay as or^ i. 1.1986 by adopting the same
formula as for the serving employees. Tiu!; step would bring all the past
pensioners to a common platform or oh tol the Fourth CPC pay scales as
on 1.1.1986. Thereafter all the pensjohers who have been brought on to
the Fourth CPC pay scales by notional lixation of their pay and those
who have retired on or after 1.1.1986 can be treated alike in regard to
consolidation of their pension as on 1.|.1996 by allowing the same
fitment weightage as may be allowetj to the serving employees.
However, the consolidated pension shnjl be not less than 50% of the
minimum pay of the post, as revised by Fiiflh CPC, held by the pensioner
at the time of retirement. This consojjcialeti amount of pension should be
the basis for grant of deamess relief ifi litliire. The additions to pension
as a result of our recontmendations in fhlls Chapter shall not, however,
qualify for any additional commutation fpf existing pensioners."

11 The Commission had also considei iiM:! the demand of one rank and one

pension. It was rejected. Another demand before the Commission was revision

of pension with reference to the maximum pay of the post held by the pensioner
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at the time of superannuation.. The Commission made the following

recommendations:

"137,20 We have given our careful consideration to the suggestions.
While we do not find any merit in the suggestion to revise the pension of
past retirees with reference to maximum pay of the post held at the time
of retirement, as revised by the Fifth CPD, there is force in the argument
that the revised pension should be not less than that admissible on the
minimum pay of the post held by the retiree at the time of retirement, as
revised by the Fifth CPC, We have Jo hesitation in conceding the
argument advanced by pensioners that I hey should receive a pension at
least based on the minimum pay of the post as revised by Fifth Pay
Commission in the same way as an employee normally gets the rninimum ^
revised pay of the post he holds. We recommend acceptance of this
principle which is based on reasonable considerations

■  I

137,21 The Commission has decided i;q enunciate a principle for the
future revision of pension to the eftecij that complete parity should
normally be conceded upto the date o:i last pay revision and modified
parity (with pension equated at least to tile minimum of the revised pay
scale) be accepted at ,,the time of each fii esh pay revision. This guiding
principle which we have accepted would assure that past pensioners will
obtain complete parity between the pre- ili986 and post-1986 pensioners
but there will be only a modified parity l:jetween the pre-1996 and post
1996 pensioners. The enunciation of thej principle would imply that at
the time of the next pay revision, say, in the year 2006, complete parity
should be given to past pensioners as between pre-1996 and post-1996
and modified parity be given between !the pre-2006 and post-2006
pensioners." i

12,It is not in dispute that the recomnftindations of the Pay Commission
I
I

had by and large been accepted, |

13.After the recommendations of the Pa{i' Commission, on 27,10,1997 the
!

Ministry of Personnel, Public Grievances isjnd Pensions issued an Office

Memorandum in which in Paragraphs 3,1 (a) arid 3,1 (b), it has been mentioned:
I

"3.1 In these orders: i
I

i
(a)'Existing pensioner' or "Existing Family Pensioner' means a
pensioner who was drawing/entitledij to pension/family pension on
31-12-1995, I

i

(b)'Existing pension' means the, basic pension inclusive of
commuted portion, if any, due on 31-12-95, it covers all classes of
pension under the CCS (Pension) pules, 1972 as also Disability
Pension under the CCS (Extraordilfiary Pension) Rules and the

"Cl''
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14 From 1.1.1996, the pensionffamily pension was to be fixed with the
following formula;

4.1 The pension/family pension of exisling pre-1996 nendnriA /r iP».„„ers «H„ be consolidated wi.b X

i) The existing pension/family pension.

w BismXln''?Lrsib'r'vi'de"b' ̂ ® """•.  P&PW(G), dated 20-3-96 ® ^''^'P^f^ment's OM No.42/8/96-

iii) Interim Relief!

iv) Interim Relief ll

V) Fitmern weigh,age @ dO% of .he existihg pension/family pension.
The amount so smvpfl at ii/iii I
pens,on/family pension with effect fronn m The''
pension/family pension laid down in tht Departt^M,Tp ®
Pensioners' Welfare Offir^ \/f« i i . ^P^'^^^ent of Pension and
14-4-87 has been incrSS dated
30% respectively of the highest pay in iL ̂  fo 50% and
pay in the Govemntent is*.^ 3o7«,T nctTTps^'^
consolidated pension will be inciusivf'. n? Since the
pension, if any, the commuted portiorl V jll be a.
amount while making monthly (^^burschi6!t!^"

ther Office Memorandum had been issued on 10.2.1998 by the
Ministry of Personnel, Public Grievantses and Pensions pedaining to
implementabon of Governmenfs deals,on on the recommendations of the Fifth
Central Pay Commission. The relevant porHor, of the same reads:

reSndaTonToT;i°prL&;^^ - 'heof pension of pre-1986 PensionersftaiVily pensZerrelc"
The undersigned is directed to .-av that ,n
Government's decision nn th^ ^ pursuance of
Pay Commission announced ih Central
No:45/86/97-P&PW(A) dated 30 gilfQ? Resolutioninstructions contained in this DeSilC continuation of

No.45/86/97-P.PW,A,-Par, ,, dm^1r,'l5.l99f,^he''p?e:rt™

\
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now pleased to decide that the pension|/family pension of all pre-
1986 pensioners/family pensioners whp were in receipt of the
following types of pension as on 1.1.1996 under Liberalised
Pension Rules, 1950, CCS (Pension) jRules 1972 as amended
from time to time or the corresponding rules applicable to Railway
pensioners and pensioners of All India
w.e.f, 1.1.1996

paragraphs;-

Services may be revised

in the manner indicated in the succeeding

i) Retiring Pension.
ii) Superannuation Pension
iii) Compensation Pension
iv) Invalid Pension .

2. In accordance with the provisions ocntained in CCS (Pension)
Rules, 1972 and the Government's oirrjers issued thereunder, at
present pension of all pre-1986 peiisioners is based on the
average emoluments drawn by them !during last completed 10
months immediately preceding the datej of retirement and similarly
family pension is based on the last piay drawn by the deceased
Government servant/pensioner. . (3l|vernment has, inter-alia
accepted the recoitirtiendation of FifjH pentral Pay Commission to
the effect that the pension of all the | pre-1986 retirees may be
updated by notional fixation of thnji; pay as on 1.1.1986 by
adopting the same formula as for llie serving employees and
thereafter for the purpose of consolitlajtion of their pension/family
pension as on 1.1.1986, they may be traated alike those who have
retired on or after 1.1.1986. Acnpfdingly, pay of all those
governments servants who retired prior to 1.1.1986 and were in
receipt of pension as on 1.1.1986 and also in cases of those
Central Government employees who 1 died prior to 1.1.1986, in
respect of whom family pension was being paid on 1.1.1986, wil
be fixed on notional basis in the revis^5d scale of pay for the post
held by the pensioner at the time of ijetirement or on the date of
death of Government employee, introduced subsequent to
retirement/death of Government emDloyees consequent upon
promulgation of Revised Pay Rulp on implementation of
recommendations of successive Pay pommissions or of award of
Board of Arbitration or judgment of Cbiirt or due to general revision
of the scale of pay for the post etc. the number of occasions on
which pay shall be required to be fixed on notional basis in each
individual case would vary and may bp required to be revised on
several occasions in respect of those ̂ jmployees who retired in the
'fifties and sixties'. In all such cases pby fixed on notional basis on
the first occasion shall be treated as pay' for the purpose of
emoluments for re-fixation of pay in iHei revised scale of pay on the
second occasion and other elements|like DA/Adhoc D^^dditional
DA IR etc based on this notional pay shall be taken into account,
in the same manner pay on notiohal ^asis shal be fixed on
subsequent occasions. The last occasion shall be Nation of pay
in the scale introduced on the basis of Fourth Central PayCommission and made effective frorh 1.1.1986, Wfiile fixation of
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appr3°bvThp''rr '^e pay fixation formulas
fhf K Government and other relevant instructions onhe subject in force at the relevant tirfie shall be strictly followed

termrof^'the ̂  benefit of any notional increments admissible interms of the rules and instructions applicable at the relevant timp

tos s" The^ofonfr'^ 'IS. The notional pay so arrived a? ph 1.1.1986 shall be treated
as average emoluments for the purpbke of calculation oj^nslon
and accordingly, the pension shall bii calculated as on 1 1 1986 as

oil Thaii prescribed. The pension so workedout shall be consolidated as on 1.1.1996 in accordance with the
provisions contained in ,paragraph 4.1 of this Department's Office
Memorandum No.45/86/97-P&PW(A) Part-ll dated the 27'^
October, 1997 and shall be treated as basic pension for the
purpose of grant of Dearness Relief in future.

3^ In the case of family pension, thd riptional pay as on 1 1 1986
shal be treated as pay last drawn by the deceased Government
employee/pensioner and family F^r-^ion shall be calculated
thereon at the rate in force as on 1986. This family pension
shall be consolidated as on 1.1.1^98 in accordance with the
provisions contained in para 4.1 o this Department's Office
Memorandum No. 45/86/97-P&PW{A) Part-H dated the 27"^
October, 1997."

16.lt was followed by the subsequemt instructions of 10.2.1998 and

instructions were specifically issued for revision of pension of pre-1986

pensioners/family pensioners. The same are also being reproduced:

The undersigned is directed to say that in pursuance of
Government's decision on the recpmjiibndations of Fifth Central
Pay Commission announced in this Department's Resolution
No.45/86/97-P&PW(i^) dated 30.9.lob/ and in continuation of
instructions contained in this Depaftrinent's Memorandum No.
45/86/97-P&P\/V(A)-Part II dated 27.10.1997, the President is now
pleased to decide that the pensionyfamily pension of all pre-1986
pensioners/family pensioners who were "in receipt of the following
types of pension as on 1.1.1996 under Liberalised Pension Rules,
1950, CCS (Pension) Rules, 1972 as a[|nended from time to time
or the corresponding rules applicable to' Railway pensioners and
pensioners of All India Services may be revised w.e.f. 1.1.1996 in
the manner indicated in the succeeding paragraphs:-

(i) Retiring Pension
(ii) Superannuation Pension
(iii) Compensation Pension
(iv) Invalid Pension
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5 2-

accordance with the prov.,ons «
,972 and the Governnrenfs ord^s .snpd by

JLglst''corptoed' 10 months
retrrement and similarly family pens,on
,he deceased Government sewant/pen.^
accepted the recommend ., o J ̂beupdat^:SS2Ja;-;he2en.on of all the pre-tfife
notional fixation of tlku pay as Qn_J,.lr -S , ii,, nnrDO^r nf

consolidation of their pension/famdy pen«n its on 1 h ,
be treated alike those who have reured oi,t l>. after 1.1.1986^ Accorn g y
pay of all those governnKnt^etvan.s
were in receipt of pension as on l.i. in resoect of

Implementation of recommendations oj mere", a y ^

» be revi^--^

shall be taken into account. In the samp m-er Pay -
shall be fixed on subsequent oot^'*]!!?- . ^ j f poynb central Pay
fixation of pay ,n the scale mtroduc^ o the bas. o Fo ^986. While fixation of pay on

fixation formulae approved byCommission and made effective from 1 1

r  the .b)e^^^^
he relevant time shall be strictly.fo!lowe4 Howev« the e
nohonal increments admissible '^'1 t^ejd^jTn case of
applicable at the relevant time *tr" no. e«e„d^
refixation of pay on notional basis, lltit: pose of
,.,.,986 shall ^^'™^;,:;o73yl^^sL^^^
calculation of pension and a ^ j i« nrescribed The pension so
9!UJJ286jUier.lll^pe!^^ With theon i . i. l ; .

worked out shall be consolidated as o.
provisions contained in paragraph^u::^ntrr,ia£jbr-i;;;-purpose of grant of
Dearness Relief in future." (emphasis added)

1.1996 in accordance ̂ th the
of this Department's Office

i*art-II dated the 27 October,

V.
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Of R3„wa.s issue. ,nsf,uc.,ons of .aiZfSSS foo.n, Info
-us .p.esen.a.,oos an. „ was .enf.one. .a, .nn,n, a.owanoe Is no, ,o Pe
a en ,n,o conslde,a«on afle, re-flxa„on of pay on no,lona, Oasis on 1 1 ,986
The operative part of the same reads;

0) Running Allowance is NOT to |i<^ taken intn ^

'  of DQP&PW's
Board's letter No.F(E)ltI/98/PN]/2 dt:,:| 10,3.98 ' vide
(ii) Running Allowance is also NOT to i)e added fn th. • •
revised scale of pay as on^TTok '- "^'"'mum of the
pension/family pension is to he cte ''' i'" consolidated
Board's letter No,r-fE)lll/98/PNI/29<hI'r5j '9\-'^^^^ in terms of

Tnbunal, we refer with advantage to the orders of the Government of India
parfcularly of 19.12,2000 In which following olarincatlon had been given

Stagnation increment - whether
stagnation increment is to be taken
into account while fixing pay o
retired Govt. servants on notiona
basis.

y

In so fiiif as employees who retired prior
fo 1.1.86, their pension is required
to be updated by fixing their pay as
Ot| 1 1.86 by adopting the same
loiirnula as for serving employees

as per CCS (RP) Rules.
..ttapation increment if any earned
hy pre-86 retirees should be taken
iiito account for the purpose of
notional fixation. Such of those pre-
86 retirees who retired after having
lini^ivn pay at the maximum of the
scale as per Ilird CPC for a year or
inpt;e will be entitled to an
'"|f.!i'fional increment as per IVth
CpC scales as on 1.1.1986 (proviso
3 to rule 8 ibid). Similarly for those
ha\'e received an adhoc increment
on their stagnation at the maximum
for two years or more at the time of
theiir retirement will also be entitled
foj" an additional increment as on
' .1' (Proviso 4). This in effect

mean that pre-86 retirees will
be treated as if they were in service
Oh 1.1.86 for the purpose of

fixation of pav sn to
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ensure complete parity.

19.This question about how to fix the pension has been agitating the mind

of this Tribunal in different petitions, in OA 912/2001 (Lucknow Bench), decided

on 16.7.2001 entitled G.C.Mitra v. Union of IrJdia & Others, certain persons who
<^re similarly situated complained about reduc

was dismissed holding;

ion of their pension. The petition

"In view of the conspectus cif facts discussed in the preceding
paragraph we are of the considerkj ! Opinion that the reduction in the
pension of the applicant w.e.f. juiiei 2000 from Rs.6152/- which was
inclusive of deamess relief to Rs.' 4|.527/- was in order and since the
reduction was, made to rectify j|(i error committed because of
inadvertence, there was no recluir<T|i!snt of giving an opportunity of
being heard or giving a notice to the applicant before rectifying the
error. The reliance placed on beiiail l of the applicant in the case of
Bhagwan Shukla Vs. Union of India' AIR (1994) SC page 2480 does
not support his case because in the <;:,ise of Bhagwan Shukla, the pay
of the applicant was wrongly fixed i:»ii account of administrative lapses
and wrong fixation of pay had conttriiied for a period of 20 years. In
the light of this fact the apex courj lield that the pay of the applicant
cannot be reduced on the plea thai it was initially wrongly fixed
twenty years ago without giving Uil: applicant a show cause notice
affording him an opportunity of heai'ing. Thus the Hon'ble Supreme
Court held m this case that princijiijes of natural justice have been
Violated. In the case of the appliC'tiji! to the present OA, the wrong
fixation of his notional pension vviia made on account of a clerical
error caused by inadvertence in as imuch as the benefit of 75% of
running allowance which was admiriiible w.e.f. 1.11.85 was given to
the applicant twice once on 1.11.85 |ahd again on 1.1.86. Since this
was an inadvertent error and ct)rifi;med the same benefit on the
applicant twice, the same could be j r|3ctified without giving a show
cause notice or an opportunity of heping. Reference in this regard
may be made to the following decislonii' of the apex court

(1) State of Madhya Pradesh Vs. Maliesh Kumar
(1998) 1 AISLJ 191, Supreme Co|uit

(2) Punjab State Electricity Board Vsi Baldev Singh
(1998) 5 see page 450" i

20.lt is obvious from the reasoning of Ifie Lucknow Bench of this Tribunal

that it proceeded on the premise that there was a clerical mistake. Other aspects

'd""'
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had not seriously been gone Into which are beirig agitated before us. Therefore,

the cited decision is of little help to either side.

21. In the Principal Bench in O.A. 980/2000 entitled Sariu Prasad v. Tha

Chairman, Railway Board and Others decided on 23.10.2001, the same

controversy had again been re-agitated, this Tribunal rejected the petition

holding:

"10.The learned counsel of the applicants admitted that the component of
^  running allowance has to be takeri ihto consideration for computing

pension only once. If it has been taken into consideration while fixing
the pension of the applicants before 1.1.1986 at the time of their
retirement, it will not be taken into consideration again any time after
1.1.1986. The learned counsel statecj that earlier on prior to 1.1.1986
running allowance up to 75% had been taken into consideration for
calculating pension, therefore, the appiicants are demanding that running
allowance up to 75% should be takeii into consideration after 1.1.1996
and thereafter.

11.On being specifically asked to rcfdr to documents to prove whether
or not running allowance up to 75% hid been taken into account prior to
1.1.1986, a sorry figure has beeii cut on behalf of the applicahts. They
have not been atile to show the PPOs or any other documents indicating
calculations on the basis of high pblision was fixed for the applicants
prior to 1.1.1986. The learned cbunst:! of the applicants stated that most
probably the component of running allowance taken into account for

w  fixation of pension of the applicants at the time of retirement was less
than 75% and not 75%. He conceded that component of running
allowance to be reckoned with for purposes of computing pension has to
be a one-time measure; if that had been taken into consideration initially
while computing pension immediately after retirement, then it cannot be
taken into account over again."

22.The Tribunal thus proceeded on the premise that the benefit is being

claimed twice over which could not be so done. It relied upon the case of

G.C.Mitra referred to above already.

23.In OA 829/PB/2000, decided on 8.'!.2003 entitled Baldev Krishan v.

Union of India & Others, the Chandigarh Bench of this Tribunal held:
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:.r; ;:S.".5 .".s hh ■>; -1:;':,
formula Luld be used for computing the, revrsed pens.om I" ̂  °f
he iudaements cited above, such differehfh tion can be made by the Govt.We are not going into the details of thf difference .n f™,ly pens,on
worked out by thf applicants in their eflb. s to show that they have beendiscriminated vety badly, specially fof [family
argument that applies for pension also applii|d for family pension.

24.Perusal of the cited jttdgmer,t shows tjtat the facts gone ihto were as to
if fixation of pension has been done rightly or rjot. The petition failed keeping in
view the fact that Governrttent has to keep it] thind its resources while giving
benefits of increased pension to earlier relitJts. The Scheme had to be fixed
and all pensioners cannot get identical increases. In principle, while there is little
dispute, we find that th,s ,s not the question Ibefore us. The question agitated

i

was as to how the pension has to be fixed, i
25.A direction as to how the pension has to be fixed was given by the

Principal Bench of this Tribunal in the case oi |s.P nhinqra v Ghairman, Railway
Rnarrf S. Others (O.A.No,2425/2000). decided |<xi 22.1.2002. The same reads:

•no Having regard to the discussion ipade above we find ^obligatory on the pan of the respoiidjelits to update the pay of theaooLnB as if they were in service oH i!,i.l986 on a nouonal basts andz  ;-ti. srr
,h^ btsa of Iheir yv. VX DP and tPe

for fixing pension as on l.l.lvoo, p ,:.v4 p r F No 318/99
Accordingly, we quash and set as, e
dated 29,12.1999 (Annexure R-8) and .diitct the responuc.

v..



f;

27

U

reduction in their pension The ' of the applicants on
wd.n a penod

26The findings of the Pnncipa, Bench r,„roduced above were no, agreed
upon by ,he Erna^ulan, Bench in ,he case of MoJCynchanMMm:^
Others (0,A.No.278/2001,, decided on 2.1.2003^ The reasoning for taking a
different view was:

purpoZ the
received by the applicant Lmh lilSted tHsZoflhrZ'
Zdar:, ̂hZrciirsrh r- itatZw^z
2425/00 has directed additior of Z™''r °
allowance^ We find from the DOP&Vbf OM dated W 12 TdSo
-iZp yt 0^ fnodrdft ia?dZowrhow Z
at The said 0I« had T, f. ™'Ployees had to be arrived
consolidation on M 1™% Is foZe ''"".'^tfenaion for the purpose ofdown by the DOP&TdZM fll"
by A] letter dated 10 3 98 We had extraclnl'Z^'f "^ttilway Board
said OM dated 10 7 QS ... r relevant portion of theextract ,t ifrdem tretionZp;^^:'aTon^ri'Tpsf
which^srbZkridrT;:;;^^^^ -z

y or consolidating the pension as <,iri ] ] % Tkof j.

pension is to be revised aftl Z Zh Pa r"™'"'
Government had decided how it had ^ i t"PtP'asion Report and the
10 9 1OO0 n I by the OM datPiH10.2,1998. Railway Board's A-14 letter dated 29 12 9Q ,!! ,
reiterating what is contained in CM dated 1^ 2 98 p
quashing of the letter dated 29.12.99 the OM 'dated 10 2 9^8 "stiTL
and now action is tr> hf> fQUon c-> i- 1 u.z.yo still stands
is to be done only s per the a S oTZ'I'bf "I ''T"
tO.2.98 by A, OM by the DeZZf Z'p
categoncal that the notional pay arrived as tf T 1 Sb Td"n

has to be taken into account." ' ' running allowance
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27^Lastly our attention has also been drrjwn ,o the decision of the Mumbai
Bench of this Tribunal ,n the case of MJndia I jejiredRajlwaymens' Assnriaii..
y. Union of India and nthoro (O.A.No.580/199<:

the Tribunal felt not appropriate to interfere

controversy has to be resolved.

), decided on 16.7.2003 wherein

It IS in this backdrop, that the

nsel and gave our anxious
28.We have heard the parties' cour

consideration to the detailed submissions made at the Bar.

29. During the course of argument, there Jas a ranging controversy as to if
the applicants are claiming double benefit of the junning allowance. On behalf of
the respondents, it was emphasized vehemenlfii that the applicants have been
given the benefit of 75% of the ruhning allowance while calculating their notional
pay and resultantly the pension. Now they cann|ot be granted the same benefit
all-over again. On the contrary, the applicants pbinted that they have not been
given such a benefit and in fact, vide the orders ̂jhich are being impugned, their
pension is reduced to more than Rs.1500/- perj month as against those who
superannuated after 1988. |

30. At the outset, it must be made clear thaf the double benefit of running
owance indeed cannot be granted. It is neither i|i ihe report of the Fifth Central

Pay Commission nor in any of the notifications oi| (he office memorandums. In
our considered opinion, this is a misconceived nolipl 1 of either side. Necessarily,
the same has to be calculated in terms of the i|eci:immendations of the Fifth
Central Pay Commission which has been accepldcl, followed by different office
memorandums which we have reproduced above rriostiy in extensio.

31.The Ernakulam Bench while differing from the view taken by the
Principal Bench In Ihe case of S.R. Dhingra (supri), had opined that the office
memorandum dated 19.12.2000 had only laid divr, that notional pay as on

I
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1.1.1986 ,n respect of ret,red employee, has m he ■
^  to be arrived at ann ^

provide as to how pension for n,

a, . has ,o be worked ou, „

l»°p.ned that,he Department Of Personnels Train,no or M10.2.98 provides that nn,^ , Memorandum ofthat notional pay arrived at as on 1 1 i gnfi ,
O.M w,ll be the ethe average emoluments given for purposes of com
Dpncjirtn I ' poses Of computino then accordance with the notification of 29 12 1999 ,h

-e not entitled to any arrears Of 'he pre-SS retirees
y  rears Of pension. In our considered opinion, the said

loTzIoVs The notification of19.12.2000 specifically provides that pre-86 retirees will h ,
were in ,on ■ " 'heywere in service on 1 l iqpr f^r rs" 1986 for purposes of notional fixation of pay to ensure

rrgalg Z: Central Pay Commission9 otal parity between pre-86 and post-86 retirees had h
fho pyh accepted bythe Government of India In cpt^Pb

a  ' is worked out in
accordance with the notification of 29 12 1)9 ,h„ .„29.1, .)9, there will be no parity as was
-onstrated and the pos,-86 retirees would be getting Ps.lSOOf- to 20001- pL

^  byThe d"'h Oepadment of Personnel was in pursuance of the recommendations of the
- -ral Pay commission inreg^^^

i-s. This notification did not deal running staff because the said
3 wa ntitled to the running altowan. m fact the office memorandum of

0.-998 specifically provides that they had ,0 he treated as if they were likehose —

net accepted by the Ministry of Hallways, provides for total parity

.weed pre and post.ee retirees.. Therefore, the reasoning Of the arnakulam
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32.We have noted above that the Suprejne Court in the case of Chairman,

Railway Board v C Rangadhamaiah (supra) has errrphatically held that those
persons who retired before 5.12J 998 shoulcl hot be depriyed of 75% of the
running allowance because the amendmehl | in Indian Railway Establishment
Code could not be retrospective in nature^ Th.|s the applicants who belong to the
category who had retired before the specified! date, could not be deprived of the
75% of the running allowance.

33.ln fact the Fifth Central Pay Comliiission. recommendations of which

have been reproduced above, clearly grarjied complete parity pertaining to
pension of those who retired before 1986, (pnce the said report was accepted
and subsequent office memorandums also re|:aghized the same, any other office
memorandum or instruction which runs couUer to the same and deprives the

parity ,n this regard, can hardly be so appreci|tted. They would run counter to the
mam decision. Subsequent office memoranrjiim, when it fumbles and falters at a

,  stage of fixation thus cannot be acceptej To that extent, the other office^
memorandum which deprives the applicants |or the said benefit, can hardly be so
sustained. i

34.We take liberty in this regard in |eferring to the decision of the Delhi
High Court in the case of Drjcc^GMa^dLht-rs vs Union of India and others
(C.W.P. No.7322/2001) decided oh 18.5,2902. In the cited case, the petitioners
before the Delhi High Gourt were retired doctors. They were working in Central

Health Service (CHS). While working in various posts in the CHS. they used to
ge, non-practicing allowance. This was bfing paid to compensate them for loss
of private practice and late entry into seflir®. While running allowance of the
railway employees with which we are dealing, non-practicing allowance was used

AH



to be granted in certain percentage drawn by the petitioners while in service.

The Third Pay Commission had observed that non-practicing allowance granted

to doctors was traditionally enjoyed as a privilege. The Fifth Central Pay

Commission provided for non-practicing allowance to be granted at a uniform

rate of 25% of the basic pay: So far as pre 1986 retirees were concerned, their

pension after the Fifth Central Pay Commisision, was to be updated by notional

fixation of their pay as on 1.1.1986 by adopting the same formula as for the

\J serving employees. The Government of India had laid down criteria for revision

of the pension. On 29.10.1999, the Govertiment of India came with a decision

that non-practicing allowance should not be taken into consideration after re-

fixation of the pay on notional basis. Thus the petitioners filed an O.A. in this

Tribunal which was dismissed on 5.10.2001. They challenged the order of this

Tribunal in the Delhi High Court. The Ctelhi High Court set aside the order

passed by this Tribunal and held:

"9.0 The Central Government^ en issuing the impugned Office
Memorandum also overlooke'li jhe Office Memorandum dated

17 10.02.1998 wherein it was cl0a'rlj| stated that the same had been
issued to implement the recomiTi'^ndations of the 5'^ CPC, which
was accepted by the Governfnent of India in terms of its
resolution dated 30.09.1997. It vvas stated therein:-

"  The notional pay so arrived as on 01.01.1986 shall be
treated as average emolumerits for the purpose of calculation of
pension and accordingly the p€»hsion shall be calculated as on
01.01.1986 as per the pension formula then prescribed."

9.1. It is, therefore, evident that by reason thereof upon re-fixation
of pay of pre 01.01.1986 retirees as per the revised pay-scale
from 01.01.1996 is to be deterlbihed and consequently pensions
have to be re-determined i::)n the same formula as was in
existence on post 01.01.1986 retirees. Such a re-fixation of pay
was merely a step for re-determination of pension having regard
to the formula applied therbrar as was in operation after
01.01.1986, which included tHe element of N.P.A. as the revised
rates from 01.01.1986.

10.0 At this juncture, we may Ixitice that the bold stand taken by
the respondent that a pensioner is a pensioner and no
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discrimination can be made betwcjen a Doctor pens^ner and
Engineer pensioner. The submission of the learned counsel
cannot be accepted for more thanione reason. The amount of

.  . j I HoncinHc I innn•fetiral benefit depends upon
Ij to say that the Central
lament to the effect that all

I-

pension to be determined as a
various factors. It is one thir
Government has decided to imp,
retirees would be treated alike wiifh reference to the economic
condition of the State vis-a-vis ithe buying capacity of he
pensioners, but it is another thing 1.6 say that all categories of the
employees were not to be paid pension at different rates.

10.1 The learned counsel for this Central Government on a
query made by this Court, very fairly stated that N.P.A. shall be
?aken to be a part of pay for post bl 01.1996 retirees^ If
is to be taken to be a part of pay for re-determining the benefk
for Class I employees, we fail to pe any reason as to why the
said element despite recommendations of the 5 CPC and
acceptance thereof by the Certral G°^®tnment has to be
excluded for pre 01.01.1986 retire|es. The Central Government,
therefore, are prevaricating their stand.

10.2 For determination of the saic^ question what is necessary is
to find out the principle apd object underlying sue
recommendations. Once it is 101^111 that the o"derlying pnncip e
and object of the said recomrriemdations was to bring pre
01 01 1986 retirees and post 01.pi.1986 retirees at par as weH
as on a common platform, the rule is required to be interpreted in
that context.

I

10.3 It is difficult for us to accept| Ifie contention that Respite the
fact that N P.A. shall form part of pay so far as post 01X31.1996 y
retirees are concerned, the sam6 would not form part of pay
despite provisions in the Funclapental
01 01 1986 retirees are concerned. The 5 CPC has tak
consideration, as noticed hereinbefore, the history of grant o
N.P.A. and wherefrom it is evident that N.P.A. became part of
pay." 1

35. Identical is the position herein. | Necessarily, the pension has to be
drawn keeping in view the parity that has be so maintained. The pension so
fixed would not be re-fixed to the disadvantage of the railway servants. In
accordance with the said office memoran;tlums, it was obligatory, on the part of
the respondents to update the pay of the jipplicants as if they were in service on
1,1.1986, Thereafter, their pension had jo be calculated as on 1.1.1986 as per
the relevant instructions. They should tajre into consideration the average pay.

r-
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Dearness Allowance, Dearness Pay and Interim Reliefs that they were drawing
at the time of their retirement and 20% of the bdsic pay without reckonihg the
running allowance of 75%. After fixing the not,onal pay as on 1.1.1986, they
Should add the element of 75% of the running allowance and the sum so arrived
at, should form the basis for fixation of pension as on 1.1.1986, as per rules and

the instructions. We, therefore, approve the view taken by the Principal Bench in

the case of S.R. Dhingra (supra) whereby R.B £. No.318 of 29.12.1999 was

quashed.

36.Accordingly, we answer the reference as under:

In view of the reasons recorded, we approve the

decision of the Principal Bench of this Tribunal in

O.A.2425/2000 (S.R. Dhingra arid others vs. Chairman.

Railway Board and others) and overrule the view taken by

the different other Benches to the contrary. Since this

was the only question referred and agitated before us, we

deem it unnecessary that the matter should again be listed

before the concerned Benches. Resultantly, we dispose of

the petitions in view of the reasons recorded above,

directing that pension of the applicants in different OAs

should be re-fixed and arrears, if any, should be paid to

them preferably within four months of the receipt of the

certified copy of the present order,"

( M.A. Khan )
Vice Chairman(J)

/dkm/

( V.K. Majotra )
Vice ChairmahfAj

( V.S. Aggarwal
Chairman


