\

Central Administrative Tribunal, Prinicipal Bench, New Delhi
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0.A.980/2000, R A.86/2002 M A.705/2002
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New Delhi, this the [9hs dey of ‘J'UL\/- 2005
Hon’ble Mr..Justice V.S. Aggurwal, Chairman
Hon’ble Mr.V.K. Majotra, Vite Chairman (A)
Hon’ble Mr.Justice M.A. Khan, Vice Chairman (J)

0.A.777/2002

1. Shri K. Venkata Rao,

2. Shri A.R. Sastry Retd. Guard

3 National Federatlon of the
Railway Pensionérs’ Associatioy
Represented by its General Secre tary,
And President, Railway Pensio '\?ers
Association rep. by Shri K.S. rthy ....Applicants

(By Advocate: Shri Y. Rajagopal Rao with Shri Y. Ramesh)
versus

1. Union of India represented
by its Secretary to Government,
Ministry of Railways,
Rail Bhawan, New Delhi.

2. - Railway Board represented by
It’s Chairman, Rail Bhawan,
New Delhi

3. Deputy Director Finance (Estt.) ;II
Railway Board, Rail Bhawan, ,
* New Delhi ' ....Respondents

(By Advocate: Shri B.S. JJain)

0.A.980/2000

S.P. Puri and 12 others , 4
as per memo of party ....Applicants




(By Advocate: Shri B.S. Maineie)
VErsus |

1. The Chairman Railway Board,
Rail Bhawan, New Delhi

2. The Deputy Director li"ménce,
- (Estt.) III, Railway Board,
Rail Bhawan, New Delhi

3. The Divisional Accounts Officer,
Northern Railway, New Delhi ,

4. The General Manager,
Northern Railway, !
Baroda House, New Dethi : ....Respondents

(By Advocate: Shri R.L. Dhawan)

0.A.1044/2001

Tejpal and 33 others
as per memo of party ....Applicants

(By Advocate: Shri B.S. Mainee)

versus

1. Union of India through its
Secretary, Ministry of Railways,
Rail Bhawan, New Delhi

2. The Chairman, Railway Board,
Rail Bhawan, New Delhi

3. The Dy. Director Finaiiog,
(Estt.) 1ll, Railway Board,
Rail Bhawan, New Delhi.

4 The Senior Divisional A¢counts Officer,
Northern Railway, D.R.M's Office,
New Delhi.

5. The Senior Divisional Accounts Officer,
Northern Railway, D.R.M's Office,
Ambala Cantt.

6. The General Manager, | |
Northern Railway, Baroda House, |
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New Delhi.
(By Advocate: Shri R.L. Dhawan)

0.A.3342/2001

V.M. Ponnusamy and 125 others
as per memo of party

(By Advocate: Shri B.S. Mainee)
Versus

Union of India through its
Secretary, Ministry of Railway,

Rail Bhawan, New Delhi and 20 others

(By Advocate: Shri R.L. Dhawan)

0.A.3253/2002

Gurdial Singh,

S/o Shri Sewa Singh,

R/o House No0.550, Sectoi-8,
Faridabad (Haryana)

(By Advocate: None)
Versus

1. Union of India,
Through its Chairman,
Railway Board, Rail Bhawan,
New Delhi.

2. General Manager,
Northern Railway,
Baroda House, New Delhi

3. Divisional Railway Manager,
Northern Railway,
Nawab Yusuf Road,
Allahabad

(By Advocate: Shri R.L. Dhawan)

0.A.1884/2003

Vishwanath Mishra and two others
as per memo of party

S\

....Respondents

....Applicants

~....Respondents

....Applicant

....Respondents

....Applicants
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(By Advocate: Shri B.S. Mainee)
vVersus

1. The Union of India,

Through the Chairman, Rallwayl Board,

Ministry of Railways (Bharat S.irkar)

Rail Bhawan, New Delhi .

2. Shri S. Sri Ram,
Dy. Director Finance (Est).III,
Railway Boaid, Riil Bhawan,
New Delhi

3. The General Manage, N.E. Ruilway,
|
|

Gorakhpur

4. TheF.A. &C.A.OQ,
: N.E. Railway, Giorakhpur

5. The Divisional Rail Manager,
N.E. Railway, Sonpur, Saran

6. The Divisional Accounts Officer

"y

N.E. Railway, Sonpur,
District — Saran-

(By Advocate Shri R.L. Dhawan with ¢

0.A.1893/2003

J.P. Kudesia and 26 others
as per memo of party

(By Advocate: None)
versus
1. The Union of india through

The Chairman
Railway Board, Rail Bhawan,

New Delhi

2. The Deputy Director Fmancnal (F::
Railway Board, Rail Bhawan,
New Delhi

3. The Senior Divisional Accounits {

Northern Railway,

!

...Respondents

‘I’l Rajinder Khatter)

|

ast) 1,

folcer

...Applicants

<




Nawab Yusuf Road,
Divisional Railway Manager Office,
Allahabad

4. The Senior Divisional Accounts Officer,
Central Railway,
Divisional Railway Manager Office,
Jhansi

5. The Senior Divisional Accounts Officer,
N.E. Railway,
Divisional Railway Manager Office,

Gorakhpur ....Respondents
{4 (By Advocate: Shri R.L. Dhawan)

0.A.1894/2003

M.P. Srivastava and two others ‘
as per memo of party ....Applicants

(By Advocate: Shri R.K. Shukla,proxy for Shri A.B.Lal Srivastava)

Versus

1. Union of India, through
The Chairman Railway Board,
Rail Bhawan, New Delhi.

2. The Secretary to Govt. of India,
» Department of Pension and Pensionien's Welfare,
' Sardar Patel Bhawan, New Delhi.

3. The General Manager,
Northern Railway,
Baroda House, New Delhi

4.  The Divisional Railway Manager,
Northern Railway, ‘Allahabad Divisior,
Nawab Yusuf Road, Allahabad

S. The Senior Divisional Accounts Officuer,
N. Railway, Allahabad Division,
Nawab Yusuf Road, Allahabad ....Respondents

(By Advocate: Shri‘R.L. Dhawan)

0O.A.1896/2003

Mr.Ashoke Kumar Sanyal and 162 others :
As per memo of party ....Applicants




(By Advocate: Shri Ranjan Mukherjee)
versus

1. Union of India through
Ministry of Railways,
Rail Bhawan, New Delhi.

2. Chairman
Railway Board,
Rail Bhawan, New Dalhi
3. General Manager,
South Eastern Railway,
Garden Reach, Calcutta

(By Advocate: Shri R.L. Dhawan)

0.A.2662/2003

H.N. Chowdhury and 30 others
as per memo of party

(By Advocate: Shri B.S. Mainee)
versus
Union of India, through
1. The Secretary,
Ministry of Railways,
Railway Board, Rail Bhawan,
Raisina Road,New Delhi-1
2. The General Manager,

South Eastern Railway,
Garden Reach, Calcutta

3. The Divisional Railway Manager,

S.E. Railway,
Adra

(By Advocate: None)

0.A.114/2004

Shri Ram Kumar Shukla,
Aged about 76 years,

Son of Shri Rattan Sharma
Resident of 555-KHA 153,

....Respondents

....Applicants

...Respondents

\J




W

New Shindhu Nagar,
Manas Nagar, Lucknow ....Applicant

(By Advocate: None)
versus

1. Union of India, through
The General Manager;
Northern Railway, Baroda House,
New Delhi

2. The Senior Divisiohal Accounts Officer,
W, Northern Railway,
Moradabad

3. The Chairman, Railway Board,
Rail Bhawan, New Delhi

4. The Senior Post Master,
Chowk Head Office,

Lucknow ....Respondents

(By Advocate: None)

! 0.A.115/2004

Sardari Lal Mehta

Son of late Shri Ram Piara,
¥ Age 76 years,

Ex. Special A-Guard, .

Now R/o H.No.42-A, MIG Housing Board,

Kalka ....Applicant

(By Advocate: Shri D.R. Sharma)
versus

1. Union of India through
The General Manager,
Northern Railway, Baorda House,
New Delhi

2. Divisional Railway Manager, A
Northern Railway,
Ambala Cantt.

3. Secretary,

Ministry of Personnel, Public Grievances
And Pensions,

o S



Deptt. of Pension and Pensioners Welf; nre
New Delhi. |
|
~ Senior Divisional Accounts Officer,
Northern Railway, |
Ambala Cantt. /

5. Manager,
Punjab National Bank,

Kalka ...Respondents

(By Advocate: Shri R.L. Dhawan) |

0.A.116/2004 |

Shri Satya Pal Wadehra and 5 others

As per memo of party ,
{
i

(By Advocate: Shri B.S. Mainee with Shri D.H. Sharma)
|

...Applicants

versus

1. Union of India through

The Chairman, '
Railway Board, Ministry of Railway. {
Rail Bhawan, New Delhi !

|

2. General Manager.
Northern Railway, Baroda House,

New Delhi.
3. Divisional Railway Manager,

Northern Railway,

|

|

|
Ferozepur Cantt. : ...Respondents

|

|

|

|

(By Advocate: Shri R.L. Dhawan)

0 A.117/2004

Partap Rai and 3 others

as per memo of party ...Applicants

(By Advocate: Shri D.R. Sharma)

versus

1. Union of India through
The Secretary,
Ministry of Railways,
Rail Bhawan, New Delhi.

N




Divisional Railway Manager,
Ambala Division,
Ambala

Secretary,

Ministry of Personnel,

Deptt. of Pension & Pensioners Weldare,
New Delhi

General Manager,
Northern Railway,
Baroda House, New Delhi.

U 5. Senior Divisional Accounts Officer.,
Northern Railway, Ambala Division,

Ambala ....Respondents

(By Advocate: Shri R.L. Dhawan)

0.A.118/2004

Kundan Lal and 6 others
As per memo of party . ....Applicants

(By Advocate: Shri B.S. Mainee with Shri D.R. Sharma)

versus

1. Union of India through
v The_Chairman,Railway Board,
Ministry of Railway, Rail Bhawan,
New Delhi

2. General Manager,

Northern Railway, Baroda House,
New Delhi. \

3. Divisional Railway Manager,
Northern Railway,
Ambala Division, Ambala ....Respondents

(By Advocate: Shri R.L. Dhawan)

- 0.A.749/2004

Shanti Devi widow of Late Shri Joti Swaroop, Drivi 5 (A),
Aged about 70 years,
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Bathinda

Pratap Nagar, Street No.2, Near Railway Dig;;;"i,
!

(By Advocate: Shri D R Sharma)

versus
i
1. Union of India through General M:zar;«'ager,
Northern Railway, Baroda House,
New Delhij
2. Divisional Railway Manager, 1
Ambala Division, f
Ambala |
i
3 Senior Divisional Accounts Officer, |
"~ Northern Railway, Ambala Cantt.
4'. Manager,

Punjab National Bank, Bank Stree!

Bathinda
(By Advocate: Shri R.L. Dhawan)
0.A.708/2005

John Kunchandy, aged 77 years,
S/o J.K. Kunchandy,

Retired "A’ Grade Guard,

Southern Railway, Madras Division,
Residing at : Kottayadi Thekkathil,
Thrippilazhikam P.O |

Kollam-691 509

(By Advocate: None)

Versus

1. Union of India represented
The Secretary to the
Government of India,
Ministry of Railways,

Rail Bhawan, New Delhi.

2. The General Manager,
Southern Railway,

10

i

....Applicant

....Respondents

....Applicant




Park Town P.O.
Chennai - 600 003

The Divisional Railway Manager,
(Personnel), Southern Railway,
Madras Division, Madras-3

The Divisional Accounts Officer,
Southern Railway, - -
Madras Division, Madra_s-3

...Respondents
(By Advocate: ShriR.L. Dhawan) |

0.A.997/2005

~ Senior Citizens Organization of

Railway Employees (SCORE) and 4 others

As per memo of party ....Applicants

(By Advocate: None)

versus

1. Union of India, through
The Secretary,
Railway Board, Rail Bhawan,
New Delhi

2. The General Manager,
Western Railway,
Headquarters Office,
Churchgate,
Mumbai-400 020

- 3. The General Manager,
Central Railway,
Headquarters Office,
Mumbai CST, :
Mumbai-400 001 ....Respondents

(By Advocate: Shri R.L. Dhawan)

Order

Justice V.S. Aggarwal, Chairman

Following question has been refefrec tor consideration of a Larger Bench

by the Ernakulam Bench of this Tribunal:

/C?’\m\/f
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" “In the light of the Govt. of India, 'hepartment of Personnel and
Pensioners Welfare, O.M. dated 10..98 as adopted by the Rajlway
Board by their letter dated 10.3.98, fi ar revision of pension of pre-
1986 running stafl pensioners with effect from 1.1.1996, whether
the direction of the Principal Bench of this Tribunal contained in
the order dated 2212002 in 0.4, N0.2425/2000 and M.A.
No0.2879/2000 of adding 75% no*mn.xl pay as on 1.1.86 to the
notional pay arrived at as on 1.1.86 is worrect law.”

2.The same question was pending bta':"i‘r)jre some of the Benches of this
Tribunal. Therefore, the petitions were tafken in the Principal Bench for
consideration and decision of the abovesaid cc'mtroversy.

3.At the outset, in all fairness to the respondents’ counsel, it must be

mentioned that during the course of submissicons, it was pointed that keeping in
view the number of petitions that were perdding in different High Courts, they

have already moved the Supreme Court| for adjudication of the same

controversy. However, no order as yet has'b@len passed. In the meantime, the
Delhi High Court had directed that Larger ngmch -should be constituted at the

earliest. It is in this backdrop that the aforesait! petitions have been heard.

4. All the applicants had retired as Guars/Drivers etc. These posts come 4

under the category of running staff. They are eptitled to runniné allowance which
is based on kilometers covered every month.

5.The running allowance admissible to tlie said staff is aiso included in the
average emoluments at the time of retirement 2 work out the pension admissible
to such staff. This is in accordénce willh Rule 2544 of Indi-an Railway

Establishment Code (Vol.2) for calculation of i+ average emoluments. The said

ruie reads:

“2544.(C.S.R.486) Emoluments|and Average Emolumeénts —
The term ‘Emoluments’, used m these Rules, means the
emoluments which the ofﬂceu was receiving immediately
before his retirement and includs —

W
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(a) pay other than that drawr: in tenure post;

(b) personal allowance, wi‘yi«;"n is granted (i) in lieu of loss of
substantive pay in respect tf a permanent post other than a
tenure plost, or (ii) with the specific sanction of the
Government of India, for ariy other personal considerations.

Note — Personal pay grantfs;d; in lieu of loss of substantive pay
in respect of a’permanent pist other than a tenure-post shall
be treated as personal z‘g"!f:ﬁ»;vvance for the purpose of this
article.  Personal pay %’;'l'"a'a;nted on any other personal

. . il
considerations shall not L treated as personal allowance

|

unless otherwise directed by the President.

© fees or commission if théy are the authorized emoluments
of an appointment, and are in addition to pay. In this case

. , . | .
Emoluments’ means the average earnings for the last six
months of service:

(d) acting allowances of an officer without a substantive
appointment if the acting service counts under Rule 2409
(C.S.R. 371), and allowancés drawn by an officer appointed
provisionally substantively or appointed substantively pro
tempore or in an officiating Capacity to an office which is
substantively vacant and on which no officer has a lien or to
an office temporarily vacant In consequence of the absence of

the permanent incumbent ori leave without allowances or on
transfer to foreign service;

(e) deputation (duty) allowancas:
(f) duty allowances (special pay). and

"~ (@)(i) For the pur’poi?é, of calculation of average
emoluments — Actual ’a‘r‘rj‘odlnt of running allowanq,es drawn
by the railway servan(t.c[iluring the month limited to a
maximum of 75% of the other emoluments reckoned in
terms of (a) to (f) above.

(ii) For the purpose of gra'thi!jjs," and/or "death-cum-retirement
gratuity — The monthly ave‘lﬂ% of running allowances drawn
during the three hundred ani ‘sixty-five days of running duty
immediately preceding the r?«mﬂe of quitting service Jimited to
79% of the monthly averadfie of the other emoluments

reckoned in-terms of items z(si:‘i to (f) above drawn during the
same period. :

Note - In case of an officer with a substantive appointmient
who officiates in another appointment or hold a temporary
appointment, "Emoluments’ means —

Ay _—e
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(a.) the emoluments which wc')l;..r,l’d be taken into account under
this Rule in respect of the appointment in which he officiates
or of the temporary appointme-r‘ilt, as the case may be, or

: T s
e e RIS it G

(b) the emoluments which vv:oul'd have ‘been taken into
account under this Rule had he remained in his substantive
appointment, whichever are more favourable to him.”

In this process, the emoluments are drawn taking into account 75% of the other

emoluments in accordance with the abovestid Rule.

6.All the applicants had superanm.nszx't:ed prior to 1.1.1986. When pay
scales of the railway employees were revisﬁsa’%j from 1.1.1973 under the Railwa.}'-‘
Services (Revised Pay) Rules, 1973, the ii?ailway Board had intimafed that
existing percentage of running allowance .-sE/ould continue for the time being
though it was under revision. In a subsequera:t letter, percentage was reduced to
| 45% retrospectively from 1.4.1976. The s_%ame had been quashed by this
Tribunal. At this stage, it is relevant to mentioh that the abovesaid reduction was

| on account of some local instructions. " Tie Railway Board had issued an

amendment to Rule 2544 on 5.12.1988. i gave the amendment retrospective
|

, | '

effect which was subject matter of challeyifj| earlier in this Tribunal. The Fullg

Bench of this Tribunal had quashed the afcaiesaid amendment in so far as its

retrospective effect was concerned. The Hilpreme Court considered the said

controversy in appeal against that order of tinis Tribunal reported as Chairman

Railway Board and others v. C.R. Ranqa‘dhsz}lmaiah and others, (1997) 6 SCC
623. It upheld the order of this Tribunal to ihf"; extent the said amendment was

given retrospective effect to reduce the ,rr\mei'»!imum limit from 75% to 45% in

|
‘ | : :
respect of the period from 1.1.1973 to 31.3.1 979 and reduce it to 55% in respect

of the period from 1.4.1979, as arbitrary. Tl'nzz}r findings of the Supreme Court in

this regard are: !

“34. The learned Additional Scj!ii}}:itor General has, however,
submitted that the impugned ameimq?nnents cannot be regarded as
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arbitrary for the reason that by the raduction of the maximum limit
in respect of running allowance from 75% to 45% for the period
1.1.1973 to 31.3.1974 and to 55% from 1.4.1979 onwards, the
total amount of pension payable to the employees has not been
reduced. The submission of the learned Additional Solicitor
General is that since the pay scales had been revised under the
1973 Rules with effect from 1.1.1973, the maximum limit of 45% or
55% of the running allowance wi}! have to be calculated on the
basis of the revised pay scales whilg earlier the maximum limit of
75% of running allowance was béir‘lb calculated on the basis of
unrevised pay scales and, therefore: it cannot be said that there
has been any reduction in the amouint of pension payable to the
respondents as a result of the. imfiugned amendments in Rule
2544 and it cannot be said that their rights have been prejudicially
affected in any manner. We are ufiable to agree. As indicated
earlier, Rule 2301 of the Indiari Railway Establishment Code
prescribes in express terms that & ‘r)':fensionable railway servant's
claim to pension is regulated by the rules in force at the time when
he resigns or is discharged from thii service of the Government.
The respondents who retired aftei’’111.1973 but before 5.12 1988
were, therefore, entitled to have ihtiir. pension computed on the
basis of Rule 2544 as it stood dni the date of their retirement.
Under Rule 2544, as it stood prior 'tp'o amendment by the impugned
notifications, pension was required 16 be computed by taking into
account the revised pay scales ds'per the 1973 Rules and the
average emoluments were required [lp be calculated on the basis
of the maximum limit of running glitiwance at 75% of the other .
emoluments, including the pay as g_)f T,E?ihe revised pay scales under
the 1973 Rules. Merely because r‘»* respondents were not paid
their pension on that basis in yiéai;‘l.lr of the orders of the Railway
Board dated 21.1.1974, 22.3.1976 drid 23.6.1976, would not mean
that the pension payable to them wak not required to be computed
in accordance with Rule 2544 ab !t stood on the date of their
retirement.  Once. it is held that pension payable to such
employees had to be computed in zﬁ(:iéi;:ordance with Rule 2544 as it
stood on the date of their retiremeni, il is obvious that as a resuit of
the amendments which have been iniroduced in Rule 2544 by the
impugned notifications dated 5.12.1988 the pension that would be
payable would be less than the ‘;;'d'iount that would have been
payable as per Rule 2544 as it s-to'r.f'»d on the date of retirement.

“The Full Bench of the Tribunal has, iri our opinion, rightly taken the

view that the amendments that werg made in Rule 2544 by the
impugned notifications dated 512, 988, to the extent the said
amendments have been given relrb,pz Jective effect so as to reduce
the maximum limit from 75% to 4!.?3%‘ in respect of the period from
1.1.1973 to 31.3.1979 and reduce it to 55% in respect of the
period from 1.4.1979, are unreasohable and arbitrary and are
violative of the rights guaranteed urider Articles 14 and 16 of the
Constitution.” (Emphasis added)




AT ’ -

7.In pursuance of the aforesaid judgmen:t, the Railway Board had issued a
notification of 14.10.1997. It was decidedl 't§o implement the judgement and
directions were issued that retiral benefits Of the running staff who retired

between 1.1.1973 and 4.12.1988 should be recomputed in accordance with Rule

e T T

2544 of the Indian Railway Estéblishmerﬂ. Code as cdmputed before the

amendment of 5.12.1988. It was decided [that arrears on account of re-

computation should also be paid to the retired :lemployees. The operative part of

| .
the said direction is: _ ' » . \

“2. Accordingly Ministry of Railv&aj-ys: i{Rainay Board) have
decided that:- ' |

()The pension and other retii:il benefits of the running staff
who retired between 1.1.73 to «.i2.88 and were involved in
above cited Civil Appeals/SLPs as w-ffﬂeu as other similarly situated
employees may be recomputed in aan'pcordance with Rule 2544 R-
Il as was in force before it was aended by notification dated

5.12.88.

|
(i) The arrears on account of r'e.w;x)mputation of pension and
other retiral benefits as abovesaid may be calculated and paid to
these employees/their legal heirs.”

8.In accordance with the aforesaid ncirzjzcision of the Railway Board, the6

retiral benefits of the applicants who had relited prior to 1986 were worked out

and the same was recomputed at 75% of the: emoluments in lieu-of the running
allowance and arrears were paid.
9.Meanwhile, the recommendations of (the Fifth Central Pay Commission

had alsd been published. The Central Pay Commission in Chapter-137 has

considered the pension structure and in Para-137 explained the concept of pay

parity as under:
A
«“1377. The concept of parity, which is also known by the term
Equalisation of Pension, means that past pensioners should get the same
amount of pension which their counterparts retiring on or after 1.1.1996

from the same post, will get irrespecti‘v?. of the date of retirement or the
emoluments drawn at the time of retirenient of the past pensioners. The
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concept of parity in pension pre-supposes the existence of a universally
acceptable system by which comparison can be drawn between past and
current retirees. The only possible mamhl in which this can be made
possible 1s by mtroducmz, the system of H itk Pension or one pension for
one grade. At present the system of Ranu Pension is in vogue only for
personnel below officer rank in the Amiw( Forces. Under this system if
the person has held the rank, from whx( h he retires for ten months or
more, his pension is calculated with n;:lerence to emoluments at the
maximum of the scale of- pay attached to the rank irrespective of the
actual pay drawn by -him. If he has not held the said rank for the
minimum period of ten months, his pensidi is computed with reference to
maximum pay of the next lower rank which he held for ten months.”

10.The Commission had analysed the dl‘ parity in pension and noted the

extent of disparity. _Recomméndations were Ihade in Para-137.13 and Para

137.14 as under:

“137.13 While it is desirable to grant complete parity in pension to all
past pensioners irrespective of the date of their retirement, this may not
be feasible straightaway as the financial. implications would be
considerable. The process of bndgmg3 tthe gap in pension of past
pensioners has already been set in motm-n by the Fourth CPC when past
pensioners were granted additional rellef in addition to consolidation of
their pension. This process of attainmerit nf reasonable parity needs to be
continued so as to achieve complete parity Qver a period of time.

137.14 As a follow up of our basic (leeCUVC of parity, we would

< recommend that the pension of all the pre. 1986 retirees may be updated
by notional fixation of their pay as on 1.1.1986 by adopting the same
formula as for the serving employees. This step would bring all the past
pensioners to a common platform or on t() the Fourth CPC pay scales as
on 1.1.1986. Thereafter all the pensmnen who have been brought on to
the Fourth CPC pay scales by notlonal ﬂxatlon of their pay and those
who have retired on or after 1.1.1986 can be treated alike in regard to
consolidation of their pension as on 1 .1996 by allowmg the same
fitment weightage as may be allowéd to the serving employees.
However, the consolidated pension shnzl be not less than 50% of the
minimum pay of the post, as revised by Fith CPC, held by the pensioner
at the time of retirement. This consohd'l‘a‘d amount of pension should be
the basis for grant of deamess relief i ifi i nlure The additions to pension
as a result of our recommendations in H‘I i5 Chapter shall not, however,
qualify for any additional commutation for | l xxstmg pensioners.”

11. The Commission had also consnder-m:ﬂ the demand of one rank and one
pension. It was rejected. Another demand before the Commission was revision

of pension with reference to the maximum pay of the post held by the pensioner




at the time of superannuation.

recommendations:

had by and large been accepted.

Memorandum in which in Paragraphs 3.1 (a) ar

|

“137.20 We have given our careful consideration to the suggestions.
While we do not find any merit in the aupgestxon to revise the pension of
past retirees with reference to maximum pay of the post held at the time
of retirement, as revised by the Fifth (,Pd there is force in the argument
that the revised pension should be not léss than that admissible on the
minimum pay of the post held by the neruee at the time of retirement, as
revised by the Fifth CPC. We haw"no hesitation in concedmg the
argument advanced by pensioners that lhey should receive a pension at
least based on the minimum pay of the| post as revised by Fifth Pay
Commission in the same way as an empluyee normally gets the minimum
revised pay of the post he holds. We recommend acceptance of this
principle which is based on reasonable eonsxderatlons

137.21 The Commuission. has decndcd l() enuncnate a principle for the
future revision of pension to the elTu 1' that complete parity should
normally be conceded upto the date 0( Iast pay revision and modified
parity (with pension equated at least to lhe minimum of the revised pay
scale) be accepted at the time of each ﬁ‘sh pay revision. This guiding
principle which we have accepted would assure that past pensioners will
obtain complete parity between the pre-i986 and post-1986 pensioners
but there will be only a modified parity between the pre-1996 and post
1996 pensioners. The enunciation of tht,I principle would imply that at
the time of the next pay revision, say, iri the year 2006, complete parity
should be given to past pensioners as between pre-1996 and post-1996

and modlﬁed parnity be given between the pre-2006 and post-2006 -

pensioners.”

12.1t is not in dispute that the recomirié

13.After the recommendations of the Pzz@‘

Ministry of Personnel, Public Grievances |nd Pensions issued an Office

-“3.1 In these orders:

(a)'Existing pensioner’ ‘Existing Family Pensioner’ means a
pensioner who was drawmg/entxtlmtl‘ to pension/family pension on
31-12-1995. |

|
(b)‘Existing pension’ means the ibasic pension inclusive of
commuted portion, if any, due on 3 ; -12-95, it covers all classes of
pension under the CCS (Pension) Rules, 1972 as also Disability
Pension under the CCS (Extraordt‘nary Pension) Rules and the

The ('I:ommission made the following
|
|

lndations of the Pay Commission
¢ Commission, on 27.10.1997 the

id 3.1 (b), it has been mentioned:
|
|

-/
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corresponding rules applicable io Railway employees and Members
of All Indian Services ”

14 From 1.1.1996, the pensionffamily pension was to be fixed with the

following formula:

“4.1 The pension/family pension of exisljhg pre-1996 pensioners/family

pensioners will ‘be consolidated with effect from 1.1.96 adding
together:-

1) The existing pension/family pension.

i) Dearness Relief upto CPI 1510 e (@ 148%, 111% and 96% of

Basic Pension as admissible vide this Diepartment’s OM No.42/8/96-
W) ' . P&PW(G), dated 20-3-96"

i) Interim Relief I

iv) Interim Relief IJ
v) Fitment weightage @ 40% of the existing pension/family pension.

The amount so amved at will i)e regarded as consolidated
pension/family pension with effect fro‘»r_'p‘ 1.1.96. The upper ceiling on
pension/family pension laid down in the Department of Pension and
Pensioners” Welfare Office Memlo'rah ';;.:im No.2/1/87-PIC-11, dated
14-4-87 has been increased from 1}3.45(})9/- and Rs.1250 to 50% and
30% respectively of the highest pay i ‘ibe Government (The highest
pay in the Government is Rs.30,000/- since 1.1.1996).  Since the
consolidated pension wilj be inclusivg of commuted portion of

v pension, if any, the commuted ponionf"vk;gll be deducted from the said
amount while making monthly disbursesiieints.” ‘

15.Another Office Memorandum hag been issued on 10.2.1998 by the
Ministry of Personnel, Public Grievances and Pensions pertaining to
implementation of Government’s decision on the recommendations of -the Fifth

Central Pay Commission. The relevant portiisfi of the same reads:

“Subject: Implementation of Govemment’s decision on the
récommendations of the Fifth Centra{ Pay Commission - Revision
of pension of pre-1986 pensioners/fén".')ily pensioners etc.

The undersigned is directed to day that in pursuance of
Government's decision on the recofiimendations of Fifth Central
Pay Commission announced in Igll'q Department's Resolution
No;45/86/97-P&P\N(A) dated 309“@(97 and in continuation of
instructions contained in this Depai ;;hent's Office Memorandum
No.45/86/97-P&PW(A)—Part ] dated 27.10.1997, the President is

Aty




o/

now pleased to decide that the pensic»n!/family pension of all pre-
1986 pensioners/family pensioners whfo were in receipt of the
following types of pension as on '1.1.1996 under Liberalised
Pension Rules, 1950, CCS (Pension) Rules 1972 as amended
- from time to time or the corresponding rules applicable to Railway

pensioners and pensioners of All Indial Services may be revised

wef 1.1.1996 in the manner Indicated in the succeeding
paragraphs:- -

i) Retiring Pensioh.

i) Superannuation Pension
i) Compensation Pension
iv) invalid Pension .

2 In accordance with the provisions contained in CCS (Pension)
Rules, 1972 and the Government’s orders issued thereunder, at
present pension of all pre-1986 pensioners is based on the
average emoluments drawn by them |during last completed 10
months immediately preceding the da_tff;' of retirement and similarly
family pension is based on the last pfu.,'ay drawn by the deceased
Government servant/pensioner. . Gépjvernment has, inter-alia
accepted the recommendation of Fileft {;entral Pay Commission to
the effect that the pension of all t ';gfpre-1986 retirees may be
updated by notional fixation of thiajr, pay as-on 1.1.1986 by
adopting the same formula as for l{'}ie serving employees and
thereafter for the purpose of consolidition of their pension/family
pension as on 1.1 .1986, they may be tfr:!r_aated alike those who have
retired on or after 1.1.1986. A(:{:;;Enrdingly, pay of all those
governments servants who retired pritr to 1.1.1986 and were in
receipt of pension as on 1.1.1986 and also in cases of those
Central Government employees: wI"-'q;died prior to 1.1.1986, in
respect of whom family pension was being paid on 1.1.1986, will
be fixed on notional basis in the revisiid scale of pay for the post
held by the pensioner at the time of itetirement or on the date of
death of Government employee, introduced subsequent to
retirement/death of Government ernjployees consequent upon
promulgation  of Revised Pay | u‘llf-j-;rs on impiementation of
recommendations of successive Pay liommissions or of award of
Board of Arbitration or judgment of Cotitt-or due to general revision
~ of the scale of pay for the post etc. The number of occasions on
which pay shall be required to be fixed on notional basis in each
individual case would vary and may ke required to be revised on
several occasions in respect of those: gainployees who retired in the
‘fifties and sixties’. In all such cases pay fixed on notional basis on
the first occasion shall be treated IEHS ‘pay’ for the purpose of
emoluments for re-fixation of pay in tt{ﬂ revised scale of pay on the
second occasion and other elements Iig<e DA/Adhoc DA/Additional
DA, IR etc. based on this notional pay shall be taken into account.
In the same manner pay on notiojri;:é;l basis shall be -fixed on
" subsequent occasions. The last ochfsion shall be fixation of pay
in the scale introduced on the basis of Fourth Central Pay
Commission and made effective fro'r;n 1.1.1986. While fixation of

/@ | (\’V/'iz:'
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Pay on notional basis on each occasion, the pay fixation formulas
approved by the Government and c)tli‘er relevant instructions on
the subject in force at the -relevant t}m"e shall be strictly followed.
However, the benefit of any notional increments admissible in
terms of the rules and instructions &r plicable at the relevant time
shall not be extended in any case 0';7 i'?}fixation of pay on notional
basis. The notional pay so arrived as on 1.1.1986 shall be treated

as average emoluments for the purpose of calculation of pension
and accordingly, the pension shall b(}j c}‘-g:lculate’d ason 1.1.1986 as
per the pension formula then prescr,ib(l'afep. The pension so worked
out shall be consolidated as on 1.1.1996 in accordance with the
provisions contained in paragraph 4.1 of this Department's Office

Memorandum No.45/86/97—P&PW(A) Part-ll dated the 27

October, 1997 and shall be treatéd as basic pension for the _

purpose of grant of Dearness Relief in future.

3. In the case of family pension, the} figtional pay as on 1.1.1986
shall be treated as pay last drawn by the deceased Government
employee/pensioner and family péiision shall be calculated
thereon at the rate in force as on '1,;:];1986. This family pension
shall be consolidated as on 1.1.1988 in accordance with the
provisions contained in para 4.1 o} this Department's Office
Memorandum No. 45/86/97-P&PW(A) Part-Il dated the 27
October, 1997.”

16.1t was followed by the subsequent instructions of 10.2.1998 and

instructions were specifically issued for revision of pension of pre-1986

pensioners/family pensioners. The same are also being reproduced:

(i)

(i)
(1)
(iv)

"The undersigned is directed -to say that in pursuance of

vy

Government's decision on the recqrnj’_rygsépdations of Fifth Central
Pay Commission announced in thiz Department's Resolution
N0.45/86/97-P&PW(A) dated 30‘9.19"‘\'1)".,7 and in continuation of
instructions contained in this Departrijent's Memorandum No.
45/86/97-P&PW(A)-Part Il dated 27.10.1897, the President is now
pleased to decide that the pensionlfavpijj/’ pension of all pre-1986
pensioners/family pensioners who were in receipt of the following
types of pension as on 1.1.1996 under‘L;.iperaIised Pension Rules,
1950, CCS (Pension) Rules, 1972 as i;;lgrzr\ended from time to time
or the correspondind rules applicable H Railway pensioners and
pensioners of All India Services may be revised w.e.f. 1.1.1996 in

the manner indicated in the succeedind;ﬁ,aragraphs:-

Retiring Pension
‘Superannuation Pension
Compensation Pension
Invalid Pension
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5 1In accordance with the provisions contaﬁg{ed in CCS (Pension) Rules,

1972 and the Government’s orders issued l‘,h:ereunder, at present pension
of all pre-1986 pensioners is based on the dverage emoluments drawn by
them during last completed 10 months immg;dialely preceding the date of
retirement and similarly family pension is 'b;iié;ed on the last pay drawn by
the deceased Government servant/pensi'o;lrief:gi. Government has inter-alia
accepted the recommendation of Fifth ,(:.‘.‘efl‘,‘{trallPay Commission to the

'

effect that the pension of all the pre-lﬂﬁfﬂ retirees may be updated by

‘notional fixation of thigir pay as onAJ‘,._L‘[986 by adopting the same

formula as for the serving employees A/l jl.hereafter for the purpose of
consolidation of their pension/family pefiion as on 1.1.1986, they may
be treated alike those who have retired of} ioF after 1.1.1986. Accordingly,
pay of all those government servants W'Ht‘.i}jlretired prior to 1.1.1986 and
were in receipt of pension as on 1.1.1985 and also in cases of those
Central Government employees who dies H‘i‘ior to 1.1.1986, in respect of
whom family pension was being paid :‘lfn'?’{ 1.1.1986, will be fixed on

notional basis in the revised scale of._l:'ilw for the post held by the

pensioner at the time of retirement or on fhy: date of death of Government
employee, introduced subsequent 1o rét:inf'ement/death of Government
employee consequent upon promulgation_of Revised Pay Rules on
implementation of recommendations of duccessive Pay Commissions ot
of award of Board of Arbitration of judpfiient of Court or due to general
revision of the scale of pay for the post_"5 3{_ The number of occasions on
which pay shall be required to be i iul on notional basis in each
individual case would vary and may be i"‘i:}x,f‘uired to be revised on several
occasions in respect of those employe‘t:s%\}bvho retired in the “fifties and
sixties’. In all such cases pay fixed on nivijonal basis on the first occasion
shall be treated as “pay’ for the purpose cxfl emoluments for re-fixation of
pay in the revised scale of pay on the second occasion and other elements
like DA/Adhoc DA/Additional DA, IR ftc based on this notional pay
shall be taken into account. In the szim;r; manner pay on notional basis
shall be fixed on subsequent occasigi¢. The last occasion shall be
fixation of pay in the scale introduced 4it the basis of Fourth Central Pay
Commission and made effective from 1.1.1986. While fixation of pay on
notional basis on each occasion, the pay |fixation formulae approved by
the Government and other relevant inst.rlfxil;qtions on the subject in force at
the relevant time shall be strictly followesl. However, the benefit of any
notional increments admissible in term::'l;, of the rules and instructions
applicable at the relevant time shall not be extended in any case of
refixation of pay on notional basis. The notional pay so arrived as on
111986 shall be treated as average emoluments  for the purpose of
calculation of pension and accordingl)'l' Ll“é;c pension shall be calculated as
on 1.1.1986 as per the pension formula then prescribed. The pension SO
worked out shall be consolidated as o 11.1.1996 in accordance With the
provisions contained in paragraph t} ] of this Department’é; Office
Memorandum No.45/86/97-P&PW(/\]:i‘i‘art-II dated the 27" Oct‘ober,
1997 and shall be treated as basic pension for the purpose of grant of
Dearness Relief in future.” (emphasis added)
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17 Ministry of Railways issued instriictions of 29.12.1999 looking into

various representations and it was mentioned that running allowance is not to be

taken into consideration after re-fixation of Ry on notional basis on 1.1.1986.

The operative part of the same reads:

“(1) Running Allowance iIs NOT to b taken into consideration after
fixation of pay on notional basis on 1.1.86 in terms of DOP&PW’s
OM. No.45/86/97—P&PW(A) PLINN dtd. 10293 circulated vide
Board’s letter No.F(E)IT1/98/PN1/2 dis 10.3.98;

pension/family pension is to be step:i!ﬁclzqi; up to 50%/30% in terms of
Board’s letter No.F(E)III/98/PN1/29 dird 15.1.99.”

18.Before getting into different orders that had been passed by this

Tribunal, we refer with advantage to the’ orders of the Government of India

particularly of 19, 12.2000 in which following clarification had been given:

I.Stagnation  increment = whether

"—""'"\..
In so fur as employees who retired prior
stagnation increment is to be taken

to 1.1.86, their pension is required
Into account while fixing pay of to be updated by fixing their pay as
retired Govt. servants on notional on[i 1.1.86 by adopting the same
basis. f:"o;‘rlinula as for serving employees
_ am| as per CCS (RP) Rules.
J Stagnation increment if any earned
| by pre-86 retirees should be taken
'ia'"ff? account for the purpose of
'rt;xc)'tional fixation. Such of those pre-
86 retirees who retired after having
di"rz[iiwn Pay at the maximum of the
scile as per Illrd CPC for a year or
u'hfd-:re will be entitled to an
a.x;i“(qi?iitional increment  as per 1Vth
CP{: scales as on 1.1.1986 (proviso
3 to rule 8 ibid), Similarly for those
fiave: received an adhoc increment
on their stagnation at the maximum
for two years or more at the time of
their retirement will also be entitled
fof an additional increment as on
1.1.1986 (Proviso 4). This in effect
wil| mean that pre-86 retirees will
be treated as if they were in service
on 1.1.86 for the purpose of

_____ _tivlional fixation of pPay so as to

'/& y\_a/sii
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19.This question about how to fix the jmé-nsion has been agitating the mind

|
of this Tribunal in different petitions. In OA 92/2001 (Lucknow Berich), decided

on 16.7.2001 entitled G.C.Mitra v. Union of India & Others, certain persons who

were similarly situated complained about reduc;ion of their pension{.} The petition

was dismissed holding:

: I :

“In view of the conspectus o't facts discussed in the preceding
paragraph we are of the conside“rfex:!.!i)‘pinion that the reduction in the
pension of the applicant w.e.f Juis| 2000 from Rs.6152/- which was
inclusive of dearness relief to Rs. 4527/- was in order and since the
reduction was made to rectify Hn error committed because of
inadvertence, there was no re(|uirvi;lg7fr:nt of giving an opportunity of
being heard or giving a notice to ﬁp‘@:e applicant before rectifying the
error.  The reliance placed on behalf of the applicant in the case of
Bhagwan Shukla Vs. Union of lndiﬂ,f (»\IR (1994) SC page 2480 does
not support his case because in the i:ise of Bhagwan Shukla, the pay -
of the applicant was wrongly fixed on account of administrative lapses
and wrong fixation of pay had coni.il;:nued for a period of 20 years. In
the light of this fact the apex court held that the pay of the applicant
cannot be reduced on the plea that it was initially wrongly fixed
twenty years ago without giving :thgsl: applicant a show cause notice
affording him an opportunity of rlezg::'ﬁ‘zmg. Thus the Hon’ble Supreme
Court held in this case that principles of natural justice have been
violated. In the casc of the app‘lic:i«!.;‘l‘*’: to the present OA, the wrong
fixation of his notional pension wis made on account of a clerical
error caused by inadvertence in as inuch as the benefit of 75% of
running allowance which was ad,mi:;${i le wef 1.11.85 was given to
the applicant twice once on 1.11.85}?:’51hd again on 1.1.86. Since this
was an inadvertent error and conl:'ég"red the same benefit on the
applicant twice, the same could b(aill":actiﬁed without giving a show
cause notice or an opportunity of l'lbg-ﬁjing. Reference in this regard
may be made to the following decisl'(n'if',l:'i' of the apex court:-

(1) State of Madhya Pradesh Vs. Maflfnc:é;h Kumar
(1998) 1 AISLJ 191, Supreme Court

(2)  Punjab State Electricity Board Vs [Haldev Singh
(1998) 5 SCC page 450” :
, Lo
20.1t is obvious from the reasoning of lh}a l.ucknow Bench of this Tribunal

that it proceeded on the premise that there was;! a clerical mistake. Other aspects

|

\
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had not seriously been gone into which are beirig agitated before us. Therefore,

the cited decision is of little help to either side.

21.In the Principal Bench in O.A. 980/2()00 entitled Sarju Prasad v. The

Chairman, Railway Board and Others dec:.h:.!;fed_ on 23.10.2001, the same

controversy had again been re-agitated. This Tribunal rejected the petition

holding:

“10.The learned counsel of the applicaits admitted that the component of
running allowance has to be takeri ihto consideration for computing
pension only once. If it has been taleen into consideration while fixing
the pension of the applicants before 1.1.1986 at the time of their
retirement, it will not be taken im.(.)f«!:.onsideration again any time after
1.1.1986. The learned counsel staf.fe:(‘.; that earlier on prior to 1.1.1986
running allowance up to 75% had 'rjuu"’i been taken into consideration for
calculating pension, therefore, the applicants are demanding that running
allowance up to 75% should be taker into consideration after 1.1.1996
and thereafier.

11.0n being specifically asked to refér to documents to prove whether
or not running allowance up to 75% had been taken into account prior to
1.1.1986, a sorry figure has beeri cut on behalf of the applicants. They
have not been able to show the PPQs or any other documents indicating
calculations on the ‘basis of high |ﬁlé§1;;°sion'was fixed for the applicants
prior to 1.1.1986. The learned cbuﬁjs(:]' of the applicants stated that most
probably the component of running allowance taken into account for
fixation of pension of the applicants é;'t the time of retirement was less
than 75% and not 75%. He conceded that component of running
allowance to be reckoned with for purposes of computing pension has to
be a one-time measure; if that had been taken into consideration initially
while computing pension immediately after retirement, then it cannot be
taken into account over again.”

22.The Tribunal thus proceeded on the: premise that the benefit is being

claimed twice over which could not be so ¢one. It relied upon the case of

G.C.Mitra referred to above already.

23.In OA 829/PB/2000, decided on 8.4.:2003 entitied Baldev Krishan v.

Union of India & Others, the Chandigarh Bé!TCI;'I of this Tribunal held:

A ——<




“Therefore, we have not doubt 1n our .min(ilfthat the Govt. has to keep in
mind its resources while giving benefits of increased pension to earlier
retirees. However, it should keep in mind that the particular date for
extending a particular benefit of the scheme: has been fixed on an objective
and rational consideration. As mentioncdI above, we are clear in our mind
that the Govt. has used a rational considerition for distinguishing between
the three categories of pensioners mentioticd above, keeping in mind the
financial crunch faced by it. We, thereﬁ)}'r{:: find no merit in the argument
that all pensioners must get identical i’g'ic:'r,,eases of pension or the same
formula should be used for computing theif revised pension. In terms of
the judgements cited above, such differentiation can be made by the Govt.
We are not going into the details of the difference in: family pension
worked out by the appiicants in their eftorls to show that they have been
discriminated very badly, specially fo-i" family pension, because the
argument that applies for pension also applied for family pension.”

24 Perusal of the cited judgment shows that the facts gone into were as to

if fixation of pension has been done rightly or ru?ot. The petition failed keeping in
~ |

view the fact that Government has to keep in‘i mind its resources while giving
!

benefits of increased pension to earlier retire¢ts. The Scheme had to be fixed

and all pensioners cannot get identical increasée:s. In principle, while there is little

dispute, we find that this is not the question l%n-efore us. The question agitated

|
was as to how the pension has to be fixed. |

25 A direction as to how the pension has to be fixed was given by the

Principal Bench of this Tribunal in the case ol iii;ﬁ..R.Dhinqra v. Chairman, Railway

L .
Board & Others (O.A.No.2425/2000), decided jon 22.1.2002. The same reads:

«10. Having regard to the discussion made above, we find that it is
obligatory on the part of the respon:d;'e:iits to update the pay of the
applicants as if they were in service ot | .1.1986 on a notional basis and
then calculate their pension as on lll%ﬁ For this purpose, as per the
relevant instructions, they will take iilfo consideration the average
emoluments on the basis of their average pay, DA, DP and IR which the
applicants were drawing at the time of| 't);jt:;eir retirement and 20% of the
basic pay without reckoning the running tllowance of 75%. After fixing
the notional pay in this manner as on 1:1.1986, they will add the element
of 75% of running allowance. The sum s arrived at shall form the basis
for fixing pension as on 1.1.1986, as pm, relevant rules and instructions.
Accordingly, we quash and set aside [itie impugned RB.E. No.318/99

dated 29.12.1999 (Annexure R-8) and ditect the respondents in terms of




the observations made above. The respondents shall also refund the
recoveries made, if any and if due, from the pension of the applicants on
reduction in their pension. The respondeits shall implement these orders

within a period of three months from the date of communication,”

26.The findings of the Principal Bench raproduced above were not agreed

upon by the Ernakulam Bench in the case of Joim Kunchandy v. Union of India &

Others (O.A.No.278/2001), decided on 2.1.2003. The reasoning for taking a

different view was:

“16. We find from the above that the running allowance taken for the
purpose of average emoluments 1 the ctual running allowance
received by the applicant during the month limmited to 75% of the other
emoluments. This would indicate that the running allowance was a
fixed amount. The Principal Bench of this Tribunal in the order in O.A.
2425/00 has directed addition of 75% notional pay as running
allowance.  We find from the DOP&T’; OM dated 19.12.2000
* reproduced by us above that the same had only laid down how the

at. The said OM had not laid down how the pension for the purpose of
consolidation on 1.1.1996 is to be worked .out.  That had been laid
down by the DOP&T’s OM dated 10.2.98 circulated by Railway Board
by Al letter dated 10.3.98 We had extracted the relevant portion of the
said OM dated 10.2.98 carlier.  From the wnderlined portion of the
extract it is evident that the notional pay arrived at as on 1.1.1986 will
be the "average emoluments’ for the purpose of computing the pension
which is to be taken for the purpose of revision from 1.1.199¢

I'7. Further the applicant is not entitled for any arrears of the pension on
the basis of pension thus fixed for the pcriod: from 1.1.86 to 31.12.95.
It is only for consolidating the pension as i 1.1.96. That is to say
from 1.1.1996 the employees who had retired prior to 1.1.1986 would
get the revised pension. It is for the Goveritment to decide how the
pension is to be revised after the Fifth Pay Commission Report and the
Government had decided how it had to be done by the OM dated
10.2.1998. Railway Board’s A-14 letter dated 29.12.99 was only
reiterating what is contained in OM dated 10.2.98. Even with the
quashing of the letter dated 29.12.99 the OM hated 10.2.98 still stands
and now action is to be taken for consolidat“i,o"r,i of pension from 1.1 .96
is to be done only as per the said OM. The I'tizsidential order issued on
10.2.98 by Al OM issued by the Depaiimziit of Personnel is very
categorical that the notional pay ammived as !éxl[k '1.1.86 would be treated
as the average emolument for the purpose of walculation of pension and
accordingly pension would be calculated ag tn 1.1.86 as per pension
formula prescribed. Nothing had been prodif‘cfs:gl before us to show that

for the purpose of fixation of pay as on 1.1 §5 the running allowance
has to be taken into accoun




27 Lastly our attention has also been c:lr:za;;wn to the decision of the Mumbai

Bench of this Tribunal in the Case of All India ”Iv'*;'.’etired Railwaymens’ Association

l
v. Union of India and others (O.A.No. 580/1999), decided on 16.7.2003 whereln '

the Tribunal felt not appropriate to interfere. | |t IS in this backdrop, that ‘the

controversy has to be resolved. |

28 We have heard the parties’ counsel and gave our anxious

consideration to the detailed submissions made 4t the Bar.

29.During the course of argument, there was a ranging controversy as to if

the applicants are claiming double benefit of the unning allowance. On behalf of
the respondents, it was emphasized vehemenlﬂy ahat the applicants have been
given the beneflt of 75% of the running allowan(e while calculating their notlonal

l
pay and resultantly the pension. Now they cann: ot be granted the same benefit
I

all-over again. On the contrary, the applicants pointed that they have not been
given such a benefit and in fact, vide the orders w?hich are being impugned. their

pension is reduced to more than Rs.1500/- peri month as against those who
!
superannuated after 1988. i

30.At the outset, it must be made clear thdt the double benefit of running
allowance indeed cannot be granted. lt is neither Hlfl the report of the Fifth Central

Pay Commission nor in any of the notifications on the office memorandums, In

our considered opinion, this is a mlsconcelved nol‘irzl"i of either side. Necessarily,

the same has to be calculated in terms of the r‘m OHmmendations of the Fifth

Central Pay Commnssuon whrch has been accepted followed by different office

1
memorandums which we have reproduced above rrj«:)esztly in extensio.

| .
31.The Ernakulam Bench' while differing from the view taken by the

Principal Bench in the case of S.R. Dhingra (supr.;a{)t had opined that the office

'
memorandum dated 19.12.2000 had only laid do:\m'r'v that notional pay as on




‘staff was entitled to the. running allowancs

10.2.98 provides that notiona| pay arrive:

o at as on 1.1.1986 in terms of the said

O.M. will be the average emoluments given for purposes of Computing the

pension. |In accordance with the notiﬁcath.:»n of 29.12.1999, the pre-86 retirees

are not entitled to any arrears of pension.

were in service on 1.1.198g for purposes nf notional fixation of Pay to ensure

complete parity. The main recommendatior; of the Fifth Central Pay'Commissi'on

regarding total parity between pre-86 and piist-86 retirees had been accepted by

the Government of India. In case the pensiun of pre-86 retirees is worked out in

accordance with the notification of 2912 99 there will be no parity as was

demonstrated ang the post-86 retirees woishi be getting Rs.1500/- to 2000/- per

86 retirees. This notification did not deg with the running staff becayse the said

In fact the office memorandum of .
10.2.1998 specifically provides that they huil to be treated as if they were like

those persons who retired on or after 1.1.19an3. This decision of the Department

of Personnel accepted by the Ministry of Failways, provides for totg| parity

between pré and post-86 retirees: Therefore the reasoning of the Ernakulam

Bench indeed can hardly be accepted as recnided in the order of reference.




o 32.We havé noted above that the Supi"uerine Court in the case of Chairman,
Railway Board v. C.R. Rangadhamaiah (supra‘::;;) has emphatically held that those
persons who ret‘ired before 5.12.1998 shoulrii not be deprived of 75% of the
running allowance because ‘the amend‘_m’e'nliin Indian Railway Establisnment
Code could not be rétrospective in nature. T'hlL!J.sl the applicants who belong to the
category who had retired before the specified,date, could not be deprived of the
75% of the running allowance. |

33 In fact the Fifth Central Pay Comirlission, recommendations of which
have been reproduced above, clearly grariiéd complete parity pertaining to
pension of those who retired before 1986. (ince the said report was acceptéd
and subsequent office memorandums also l'cal!:::ognized the same, any other office

memorandum or instruction ‘which runs courniter to the same and deprives the

parity in this regard, can hardly be so apprer.:-.ig.élted. They would run counter {0 the

main decision. Subsequent office memorarui::?h im, when it fumbles and falters at a

A

\ ‘

. stage of fixation thus cannot be accepte:-«:fi.— To that extent, the other office /

| V

memorandum which deprives the applicante;iltr.lyf the said benefit, can hardly be so
|
sustained. |

34 We take liberty in this regard in é'ea-ferring to the decision of the Delhi

High Court in the case of Dr.K.C. Garg an(i athers vs. Union of India and others
|

(C.W.P. No.7322/2001) decided on 18.5.2(5()&2. In the cited case, the petitioners
| o :
before the Deihi High Court were retired doctors. They were working in Central

Health Service (CHS). While working in v?:ai'rious posts in the CHS, they used to
get non-prac'ticing' allowance. This was b(%infg paid to compensate them for loss

of private practice and late entry into se‘rf\vic:«e. While running allowance of the

railway employees with which we are dealing, non-practicing allowance was used




to be granted in certain percentage drawn by the petitioners while in service.
The Third Pay Commission had observed that non-practicing allowance granted
to doctors was traditionally enjoyed as a privilege. | The Fifth Central Pay
Commission provided for non-practicing allowance to be granted at a uniform
rate of 25% of the basic pay:" So far as pre-1986 retirees were cohcerned, their
pénsion after the Fifth Central Pay Commiisision, was to be updated by notional
fixation of their pay as on 1.1.1986 by aclopting the same formula as for the
serving employees. The Government of Inclia had laid down criteria for revision
of the pension. On 29.10.1999, the Govertiment of India came with a decision
that non-practicing allowance should not Le taken into consideration after re-
fixation of the pay on notional basis. Thus the petitioners filed an O.A. in this
Tribunal Which was dismissed on 5.10.2001. They challenged the order of this
Tribunal in the Delhi High Court. The belhi Higﬁ Court set aside the order

passed by this Tribunal and held:

9.0 The Central Government in issuing the impugned Office
Memorandum also overlookedi the Office Memorandum dated
10.02.1998 wherein it was clecm}} stated that the same had been
issued to implement the recon{'nrandatlons of the 5™ CPC, which
was accepted by the Government of India in terms of its
resolution dated 30.09.1997. Il was stated therein:-

..... The notional pay so arrived as on 01.01.1986 shall be
treated as average emolumen{'s for the purpose of calculation of
pension and accordingly the pemsmn shall be calculated as on
01.01.1986 as per the pensnon furmula then prescribed.”

9.1.1tis, therefore, evident thai Liy reason thereof upon re-fixation
of pay of pre 01.01.1986 retireizs as per the revised pay-scale
from 01.01.1996 is to be detenlinhed and consequently pensions
have to be re-determined HH the same formula as was in
existence on post 01.01.1986 re ftirees. Such a re-fixation of pay
was merely a step for re-determination of pension having regard
to the formula applied theref‘or as was in operation after

01.01.1986, which included tHe nlement of N.P.A. as the revrsed
rates from 01.01.1986. :

10.0 At this juncture, we may natice that the bold stand taken by
the respondent that a pemloner is a pensionér and no

ﬂ o —<
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discrimination can be made betweien a Doctor pensioner and
Engineer pensioner. The submiizsion of the learned counsel
cannot be accepted for more than one reason. The amount of
pension to be determined as a {etiral benefit depends upon
various factors. It is one t['wig"llfgg;, to say that the Central
Government has decided to irntn!;‘ement to the effect that all
retirees would be treated alike Mgh reference to the economic
condition of the State vis-a-vis ithe buying capacity of the
pensioners, but it is another thing o say that all categories of the
employees were not to be paid pén”sion at different rates.

10.1 The learned counsel for 'ith:e Central Governmeht, on a
-query made by this Court, very fairly stated that N.P.A. shall be
taken to be a part of pay for post 1.01.1996 retirees. If N.P.A.

is to be taken to be a part of pay for re-determining the benefit \’

for Class | employees, we fail to see any reason as to why the
said element despite recommendations of the s CPC and

acceptance thereof by the Ce'rla’t'ral Government has to be
excluded for pre 01.01.1986 retire;es.' The Central Government,

therefore, are prevaricating their stand.

10.2 For determination of the saic question what is necessary is
to find out the principle and object underlying such
recommendations. Once it is fouridd that the underlying principle
and object of the said recorr'\n‘]endations was to bring pre
01.01.1986 retirees and post 01_91.1986 retirees at par as well
as on a common platform, the rule is required to be interpreted in
that context. 1

10.3 It is difficult for us to accep‘t! the contention that despite the
fact that N.P.A. shall form part of pay so far as post 01.01.1996
-etirees are concerned, the sami would not form part of pay
despite provisions in the Funt za%nental Rules so far as pre
01.01.1986 retirees are concerned. The 5" CPC has taken into
consideration, as noticed hereirixl‘::)efore, the history of grant of
N.P.A. and wherefrom it is evident that N.P.A. became part of

pay.

d™»

35 |dentical is the position herein. Wecessarily, the pension has to be
drawn keeping in view the parity that has Lo be so maintained. The pension SO
fixed would not be re-fixed to the disa_dfvauntage of the railway servants. In

accordance with the said office memorani(,t\.f.ms, it was obligatory. on the part of

the respbndents to update the pay of the émplicants as if they were in service on
- |
]

1.1.1986. Thereafter; their pension had lir.:r e calculated as on 1.1.1986 as per

!
the relevant instructions.  They should ta:l-ne: into consideration the average pay,
P




Dearness Allowance, Dearnéss Pay and Interim Reliefs that they were'drawing
at the time of their retirement and 20% of the bisic pay without reckoning the
Arunning allowance of 75%. After fixing the notional pay as on 1.1.1986, they
should add the element of 75% of the running allowance and the sum SO arrived
at, should form the basis for fixation of pension a& on 1.1.1986, as per rules and
the instructions. We, therefore, approve the vieyy ﬁaken by the Principal Bench in

the case of SR Dhingra (supra) whereby R.B.E. No.318 of 29.12.1999 was
u quashed.

36.Accordingly, we answer the reference as under:

decision of the Principal Berichi of this Tribunal in
0.A.2425/2000 (S.R. Dhingra ani others vs. Chairman,
Railway Board and others) and ovarrule the view taken by
the different other Benches to the contrary.  Since  this

was the only question referred and agitated before us, we

b deem it unnecessary that the matter should again be listed

before the concerned Benches Resultantly, we dispose of
the petitions 'in view of the reasons recorded above,
directing that pension of the applicants in.different OAs
should be re-fixed and arrears, if any, should be paid to

them preferably within four moriths of the receipt of the

certified copy of the present order.”

e e m——

T A - T sy T T -
(M.A. Khan ) ( V.K. Majotra ) ( V.S. Aggarwal )
Vice Chairman(J) Vice Chairman(Aj Chairman
/dkm/




