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No. O.A. 1489 of 2018
M.A. 729 of 2018

Present
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CENTRAL ADMINISTRATIVE TRIBUNAL
KOLKATA BENCH, KOLKATA

Reserved on : 21.1.2020
Date of order: 04-02" Ul

Hon’ble Ms. Bidisha Banerjee, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Administrative Member

1. Abhijit Bhadra,
Son of Late J.N. Bhadra,
Aged about 54 years,
Residing at P.O. Hindustan Cables,
P.S. Salanpur,
District — Burdwan,
Pin - 713 335.

2. Nemai Charan Sarkar,
Son of Bemala Charan Sarkar,
Aged about 56 years,
Residing at Street No. 3C,
Quarter No. 9B, Chittaranjan,
District Burdwan,
Pin : 713335.

3. Debashis Misra,
Son of Late Birendra Nath Misra,
Aged about 54 years,
Residing at Street No. 68,
Quarter No. 168,
Chittaranjan,
District : Burdwan,
‘Pin : 713335.

4. Ashok Prasad,
Son of Bindshwari Prasad,
Aged about 55 years,
Residing at Street No. 1A,
Quarter No. 12A/A,
Chittaranjan,
District - Burdwan,
Pin : 713 335.

5. Prem Kumar,
Son of Kedarnath Ram,
Aged about 54 years,
Residing at Street No. 24, Quarter No. 28 A,
Chittaranjan,
District — Burdwan,
W/
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Pin : 713 335.

. Satyabrata Seal,

Son of Late Nani Gopal Seal,
Aged about 56 years,
Residing at Street No. 41,
Quarter No. 1/14A,

~Chittaranjan,

District — Burdwan,
Pin : 713 335.

. Nilanjan Ganguly,

Son of Late Monaranjan Ganguly,
Aged about 58 years,

Residing at Street No. 73,
Quarter No. 35A/E,
Chittaranjan,

District — Burdwan,

Pin — 713335.

. Ashim Majumder,

Son of Nihar Ranjan Majumder,
Aged about 55 years,

Residing at Ranga Matia,
Rupnarayanpur,

District — Burdwan,

- Pin : 713335.

. Samerendra Narayan Roy,

Son of Late Khagendra Nath Roy,
Aged about 55 years,
Residing at Street No. 10,

" Quarter No. 10A,

Chittaranjan,
District — Burdwan,
Pin - 713335.

'10.  Surendra Nath Biswas,

Son of late Gopal Biswas,
Aged about 54 years,
Residing at Street No. 73,
Quarter No. 35A,
Chittaranjan,

District — Burdwan,

Pin : 713335.

11. Rajdeo Pandit,

Son of Jamuna Pandit,
Aged about 53 years,

bt
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Residing at Asansol,
District - Burdwan,
Pin : 713335.

Sudip Kumar Sanyal,

Son of Late Susanta Sanyal,
Aged about 56 years,
Residing at Street No. 29,
Quarter No. 22B,
Chittaranjan,

District - Burdwan,

Pin - 713335.

Anup Kumar Roy,

Son of Late N.C. Roy,

Aged about 55 years,

Residing at Street No. 32,
Quarter No. 18/A,
Chittaranjan,

District : Paschim Barddhaman,
Pin - 71333S.

All working as Junior Engineer,
Chittaranjan Locomotive Works,
Chittaranjan, District — Burdwan.

... Applicants

- VERSUS-

. Union of India,

Through the General Manager,
Chittaranjan Locomotive Works,
Chittaranjan,

District — Burdwan,

Pin : 713 335.

. The Secrefary,

Railway Board,
Rail Bhawan,
New Delhi - 110 001.

. The General Manager,

Chittaranjan Locomotive Works,
Chittaranjan,

District - Burdwan,

Pin : 713 335.

. The Principal Chief Personnel Officer,
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Chittaranjan Locomotive Works,

Chittaranjan,

District - Burdwan,

Pin : 713335.

... Respondents
For the Applicant : Mr. S.K. Dutta, Counsel
Mr. B. Chatterjee, Counsel
For the Respondents : Mr. K. Sarkar, Counsel
ORDER

Per Dr. Nandita Chatterjee, Administrative Member:

The applicants have approached this Tribunal under Section 19 of

the Administrative Tribunals Act, 1985 praying for the following relief:-
o

“(a)  An Order do issue directing the respondents to quash the impugned
Provisional Seniority List of Junior Engineer (Electrical) dated 15.6.2018
issued by Senior Personnel Officer (W)}/E, CLW/Chittaranjan.

(b) An Order do issue directing the respondents to quash the impugned
Speaking Order dated 14.9.2018 being No. MW/E-XI/S-20/Court Case
passed by the Dy. Chief Personnel Officer/Admn.

(¢) An order directing the respondents to rescind/recall the impugned order
dated 12.6.2018 and/or an order quashing and/or setting aside the
impugned order dated 12.6.2018.

(d) An order holding that the applicants are entitled to be treated as regular
Junior Engineers with effect from 3.2.2015 with consequential seniority
and other benefits,

(e) An order directing the respondent authorities to issue a fresh order
treating the applicants as regular Junior Engineers with effect from
3.2.2015 and further directing them to grant seniority and other
consequential benefits thereof within a period as to this Hon’ble Tribunal

-may seem fit and proper.

() An order directing the respondents to produce/cause production of all
relevant records.

(g Any other order or further order/orders as to this Hon’ble Tribunal may
seem fit and proper.”

2. An M.A. bearing No. 729 of 2018 has been filed by the applicants
for jointly pursuing the instant O.A. Upon being satisfied that the
applicants share a common interest and are pursuing a common cause
of action, we hereby grant such liberty under Rule 4(5)(a) of Central

Administrative Tribunal (Procedure) Rules, 1987.

!
'l
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3. Heard rival contentions of both Ld. Counsel, ~examined pleadings,
documents on record. Written notes of arguments have been furnished
by Ld. Counsel for the applicant.

4.  The facts of the matter are as follows:-

The applicants had appeared in the selection process of Inter Stage
Apprenticé Mechanics for filling up 22 vacancies of JE/Electrical.
Candiciates from different seniority units of Electrical Department
appea;ed in such examination and 230 candidates were found as eligible
for pafticipating in the said examination.

The panel was published and arranged according to marks on
seniority of the candidates. Some of the aggrieved candidates, however,
challe;nged the said panel dated 21.2.2006 through O.A. No. 209 of 2006
(Ashim Kr. Sinha & ors. v. Uﬁion of India & ors. & Abhijit Bhadra
& ors.) on the grounds that the panel has not been drawn up as per |
merit.

- The Tribunal decided on the matter, and, vide its order dated
29.7:.2008, quashed the said panel dated 21.2.2006 with directions to
redr'aw a fresh panel. A fresh panel was thereafter redrawn vide Office
Order dated 5.1.2009 which was again challenged before this Tribunal in
‘ 0.A. N(S. 1631 of 2009 fn the matter of (Ashim Kr. Sinha & ors. v.
Union of India & ors. & Abhijit Bhadra & ors.) alleging that the
~names in the panel were not arranged as per merit. The Tribunal
digposed of the said O.A., quashing the said panel dated 5.1.2009 and
di;;ected the respondent authorities to again redraw the panel strictly as
pér merit.

: | The applicant No. 1 in the instant O.A., Shri Abhijit Bhadra along

with others, filed a Writ Petition before the Hon’ble High Court at

Calcutta in WPCT No. 291(W) of 2010 (Abhijit Bhadra & ors. v. UOI)
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against thel cancellation of the panel dated 5.1.2009. The respondent
authorities also filed a Writ Petition bearing No. WPCT No. 198(W) of
2010 fér clarification. The Hon’ble High Court clubbed the above Writ
Petitions, and, in its judgment dated 18.5.2011, directed the authorities
to’redraw the panel as pér merit thereby upholding the orders of the
Tribunal dated 14.5.2010 in OA No. 1631 of 2009. In compliance to the
orders of the Hon’ble High Court, a fresh panel dated 9.11.2011 was
drawn for 22 posts wherein Sri Abhijit Bhadra (applicant No. 1 in the
instant 0.A.) & 14 other candidates did not find their place in the panel
drawn as per merit. Consequently, they were reverted to the Artisan
category vide orders dated 9.11.2011, but were allowed to work on adhoc
basis as JE (Elect.) upon the.con'dition that such adhoc promotions will
not confer them with ény cléjm for absorption in the cadre of JE on
regular basis and also with respect to seniority. ‘

The ~applicant No.1 (Shri Abhijit Bhadra) & 14 others (including
some of applicahts _herein)‘ thereafter filed a SLP ‘before the Hon’ble
Supreme Court bearing SLP No. 31627 of 2011 and the Hon’ble Apex
- Court, vide its order dated 3.2.2015, conchuded that there were no
infirmities in the orders passed by the Hon’ble High Court, but, as the
petitioners therein had beerf continuing in service since long, their
appointments should not be disturbed, and, their cases should be
considered for future promotion in accordance with law. In compliance,
Abhijit Bhadra & other petitioners were allowed to continue as adhoc JEs
and their nameé Were also included in the seniority list of Sr. Technician
in which their designations were shown as édhoc JEs.

Applicant No. 1, Shri Abhijit Bhadra, and applicant No. 11, Shri R.
Pandit, were also called to pa;rticipate in an examination for JE {(Elect.)

against promotional quota post on the basis of their position in the list
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~ for Sr.. Technician. They, however, chose not to appear in the
exarnina:tion on the ground of pendency of a Contempt Petition bearing
No. 821(C) of 2015 filed by Abhijit Bhadra & 14 ors. before the Hon’ble
Apex Court. This Conternpf Petition was finally disposed of by the
Hon’ble Supreme Court vide its orders dated 5.9.2017 in which the
Hon’ble Apex Court directed that the petitioners will hold the post of Jr.
Engineet_‘ as directed vide Court’s order dated 3.2.2015 and shall be Quly
considered for promotion to the post of Senior Section Engineer / Elect.
Their séniority, however, shall be considered prospectively and the
persons who have already been promoted shall be treated as senior to

them.

The respondents would aver that from the date of disposal of the -

SLP i.e. 3.2.2015, to the date of disposal of Contempt Petition, i.e.
5.9.2017, alrlnost 30 numbers of JE (Electricall have been
inducted/absorbed in the cadre of JE/Elect. from different sources, a
fact brought to the notice of the Hon’ble Apex Court during the date of
hearing of the Contempt Petition on 5.9.2017.

Thereafter, in compliance to the Hon’ble Apex Court’s directions,
the authorities, after obtaining a clarification from the Railway Board,
treated the petitioners before the Hon’ble Apex Court as regular Jr.
Engineers w.e.f. 5.9.2017 and their names were also placed accqrdingly
in the list of JE (Elect.) to be considered for the promotional poét of Sr.
Electrical Engineer in due course as per extant rules.

Uponl implementation of the orders dated 5.9.2017.of the Hon’ble
Apex Court, the applicants No. 1 and 12 other candidates filed O.A. No.
- 955 of 2018 challenging the Office Order dated 12.6.2018 whereby they
wefe regularized. as regular JEs w.e.f. 5.9.2017. The Tribunal disposed of

the matter on 18.7.2018 with directions to the respondents to pass a

| M/



8 0.a. 1489.2018 with m.a. 729.2018

speaking order. In compliance thereof, a speaking order was passed by

-the respondent authorities on 14.9.2018. The applicants have filed the

present O.A. challengiﬁg the said speaking order. The respondents',
however, would aver that two candidates, who were also petitioners in
the SLP before the Hon’ble Apex Court, have accepted the impletion of
orders dated 12.6.2018 as valid, and, have not impleaded themselves as
applicants in the present O.A.

To abide by orders dated 18.5.2011 in WPCT No. 291(W) / 2010, a
fresh panel was drawn up strictly in order of merit vide orders'dated
0.11.2011. The empanelled incumbents were sent for training and
thereafter posted as JE (Electrical) vide orders dated 21.11.2012, which
the Ld. Counsel for the respondents would furnish during hearing in
response to directions of this Tribunal.

5. The following grounds, inter alia, have been advanced by the

| applicants to support their claim:-

(1) That, from the orders of the Hon'’ble Apex Court dated
3.2.2015, it is established that the Hon’ble Court was pleased
to direct the authorities fo treat the applicant/ peﬁtioners as
regular Jr. Engineers as otherwise the Hon’ble Court would
not have directed that the applicant/petitioners should be
considered for future promotions in accordance with law. It is

' a necessary corlollary that, until an employee is regularized in
the feeder post, he cannot be considered for further
promotion. Hence, it was the intent of the Apex Court that the
petitioners had to be regularized w.e.f. 3.2.2015 i.e. the date
of issue of the Hon’ble Apex Court’s orders. |

(i) That, the authorities erroneously regulé.rized the applicants

as Jr. Engineers from the date of the orders of the Hon’ble

e = ET S —
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~ Apex Court in the Contempt Petition i.e. 5.9.2017 by treating

the same as a fresh order. As an order passed in Contempt
proceedings cannot be treated as a fresh order, the

respondent authorities misconstrued and misinterpreted the

. orders of the Hon’ble Court dated 5.9.2017.

(iif) -

What the respondent authorities ought to have understood is

that the Hon’ble Apex Court had already passed an order in

" the SLP on 3.2.2015 that the petitioners shall hold the post of

Jr. Engineer. Accordingly, instead of misconstruing the said

. orders issued in the Contempt proceedings, the authorities

- should have confined themselves to compliance of orders

' dated 3.2.2015.

That, vide orders dated 3.2.2015, the Hon’ble Apex Court had
made it clear that the applicants would be considered for

future promotions in accordance with law. It is apparent

therefrom that the Hon’ble Apex Court had intended that the

applicants should be treated as regular JE from the date of
passing of its orders dated 3.2.2015, as unless regularized, no

employee can be considered for promotion.

Almost 30 JE (Electrical) have joined the department between

3.2.2015 and 5.9.2017 and the grievance of the applicants is
that, if they were treated as regular JEs from 3.2.2015, they

would have been senior to such promotee JEs.

According to the applicants, who have challenged the speaking

(i)
(i)

order dated 14.9.2018, the said speaking order was not maintainable as

It was passed by an incompetent authority;

That the spirit of the order of the Tribunal dated 18.7.2018

was lost sight off.

Lok,

~
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(iiij That, the orders of the Hon’ble Supreme Court have been
misconceived and misinterpreted culminatihg in an irregular
order dated- 12.6.2018 as issued by the respondent
authorities.

(iv) And, that the applicants deserve to be regularized w.e.f.
3.2.2015 with commensurate seniority and consequential
benefits.

7.  The two orders primarily under challenge are:

i(i) That, dated 12.6.2018 which is the order regularizing the

.appiicants, as JE (Elect.) w.e.f. 5.9.2017, purportedly in compliance

of the Hon’ble Apex Court’s orders and Hon’ble High Court’s orders

d:ated 18.5.2011 in WPCT No. 198 of 2010 with WPCT No. 291 of

12010;

and

(ii)] Speaking order dated 14.9.2018 issued in compliance to this
Tribunal’s orders dated 18.7.2018 in O.A. 955 of 2018.
8.1. At the outset, we would proceed to examine the speaking order

which is reproduced below for record:-

bt~
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T 5?’ e
: ”"““%N"”El’ssomosss SE2018 (Ahhxjxt Bhadra & Ors-Vs-U.O.L & Ors )

&ie*ﬂ?rmm;ial rChlef Pcrsommd Ofﬁcer/CLW/Cluttaranjan to consider and dispose of the
representation of the applicants dated 18.06.2018 (Annex-A/‘lO) by way of passing a well-
ireasoned. order. Accordingly, the Prinicipal Chief Personinél Qfficer has passed the Speaking

: Order on 14.09.2018, in compliance with the said Hon"ble Tribunal’s Order.

The verbatim of the said orders is as under :-
= SPEAKING ORDER

“ Shri Abhijit Bhadra, and others had filed O:A.N61350/00955/2018 before Hon'ble CAT/Kwi
tequesting to sot aside the 'mum,ccl order, dated :12:6:201 8%asper: which the services vy the upplicant.
.of JE/Elect£from 05:09:22017; They have however regucsted i
.02. ith consa.]ucnunl ‘seniority zand other’ benefits:  Hon'ble CAT/Kaol
¢_admisSion stage itself, vuic order dated 18.7.2018 and directed o PCIO/CLW,
the Respondent No. 4 to consider and - dxsposc’ ; t;h_l.:j"‘rcplf'&senmion dr-18.6.2018 (Annexure A1)
submitted by the-applicants by passingra:wé oncd order keeping in view:the orders of the Hon’ble
Supreme Court and also in view of the; mleS,and iregulations governing.-the field within a period of sin

weeks. R

were regularized in
repularization w.e.f.
decided the mater at

2. Accordingly, 1 have conside c,‘pomls raised in the representation du. (8.6.2018 we. perused

the facts avaiiable oncrecord inclu ing. (hé ordiss di. 03.2.2015 passed by Hon'ble Suprem. Coe Lin SLpv
No. 31627 of 2011 & Orders dt 03. 9 2017 passed-in the Contempt Perition No. 821 of 213

3. it is seen from the record that.Shri Abhijit Bhadra and others had appearcd in the
selectionwconducted against-the Inter Stage Apprentice Méchanics quota, vide Notification
No.GMA/TTC/03/1 PeXIl, dated 01.02.2005 for filling up of 22 vacancies of JI/Eiwct. The

se:‘c_ction dnter-Stage Apprentice Mechanics is a Competitive Examination, whenin 230
31 A ared Thu "An-.l was pubIlSl"Cd vide lcker no. GMA/TI L/('% /1 I" Xil,

sent for prescribed training before their appointment as JE/Elect.Being aggrieved, the Panel
dated 21.02.2006 was challenged by Shri Ashim Kr.Sinha before Hon'ble CAT/Kol as
O.A.N0.209 of 2006 (Ashim Kr. Sinha -Vs-UO! & Abhjjit Bhadra & Ors) on the ground thur the
Panel has not been drawn as per “Merit'. Hence, afler completion of traintng on 10001507 the
candidates were posted as JE/Elect. Provisiooaily, subject 1o ihe finad disposal o
O.A.N0.209/2006, vide Establishment Qrder No. Y11 dated 18.310.2007. The How'b,e €31/ Kol
vide their orders-dated 29:07-2008. quashed the panet dt. 21.2.2006 and direcied to redraw the

vanel strictlyAccordine to merit ol
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5:01:2009. Sri-Abhijit Bhadra & others were
P amnchallenged by Shirl Ashim KrSinha before

A ’f'.tfow‘bmthe -grounds that the Names in the Panel were
> wvzut‘E:ﬁ’m}(ublejtl"i‘—jbtmalrv;de thelr ;O a 2010 quashed

4. VShn ;‘ dra’s g
courfy‘s'é%“!ﬂam iniitation had also filed a Writ Petition as WPCT No. 198(W) of

2010 (0915‘5 § *”-Kr ‘Sinha & Ors), The Hon'ble High Court/Kolkata ciubbed both the
- WritsP ’é; indtpassed the Judgment dated 18:05.2011 directing to re-draw the panel. [t is
C %that on a proposal.for SLP sent by CLW against the orders dt. 18.5.2011, passed
by. Hordblé I-(lgh Court / Kol. the matter was examined by Rly.Board in consultation with the
‘Ministry of Law & Justice and it was decided vide Rly Board’s L/ No. E(NG)I-2011/PM/8CC

: dt 01.9.2011 not to file SLP in the matter.

- ~ 3 " iRt C b o N j
no. GMALTTC/S/ 1Pt Xﬂﬂ’anel],gated 09:11 2011 ‘whersin Sri. b}upthadra & oihers did not

the Artisan Categorv, vide prder dated 09.11.2011. However, Shri. Abhlpt Bhadra & others wvere
allowed to continue on ad-hoc basis as JE/Elect. with. the cogdmon that _such A

promotion will not confer on them any claim-for-absorption in the cadre of IE on :epulas basis

and of seniority, vide letter no.GMA/TTC/3/1 Pt X1l{Adhoc), dated 09.11.2011.
5. xi Abhijit Bhadra & others had- filed SLP' N0.31627 of 2011 before Hon'ble Supreme
Court. Hon'ble Supreme Court passed.order 01i/03:02.2015 directing -

; “Having heard ihe Learned Counsel for Wie perties, we.are of the considered opinion.thut there ure no
! infirmities in the order passed by the High Court. Howeuer, regard being had to the fact et tie
i

petitioners have been continuing in sernce since fong, thetr uppotntment shull not be disturied  Newdlex

5

to say, their cases shall be considered for fulure promotion in nccordance witlh lmw.”

letter No.GMA/LAW/Representation/ A.Bhadra, dated 25.07.2015, the status of Shri Abhijit
Bhadra & others was not disturbed. They were allowed to continue as Ad-hoc JEs, il they

regularly ‘get promoted td Es and equal no. of post of Sr.Tech. (Artisan Chawepsry) in th
relévant trade were kept unfilled, and their names were maintained in thé Séniogity List &:
Sr.Tech., bhownqg_t.hgm working as. Ad-lio¢ |Es. _In the said- order-dt 2507201555t ‘was made
- ‘eloar that-it will not confer anv claim for absorption in the eadre of [Es and of seniority.

S.l' “Thus, in compliance with the order dated 03.02.2015 of Hon'ble Supreme Court, viu’v'

find place. Accordingly, Sri Abhijit Bhadra & others were reverted back to their-parent vadre in |

6, - It is also poin‘ted out that a selection against promotion quota was-initiated during the

year 2015. But, Shri Abhijit Bhadra & Shri R:P.Pandit did not participate-on the ground of the’

pendency of Contempt Petition bearing No. 821 (CJ of 2015, which was fited by Sri_ Abhijit
Bhadfi% othersbergre Hon 'ble Suprome CoutE The contempt peation. was .disposad uf, vide

judgement dgied 05.09.2017, with the following direction :-
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“Having heard Ms.paidhavi Divan, learned coursel appearing for the petitioners and Ms. Kiran

Suri, learned seriioF counsel appearing for the respondents, it is directed that the petitioners shall hold the

post of Junioréngineer.as difezted videsorder. dated 03.02.2015and they shall be considered for the

pmotiomlik?gﬂ;iiﬁsaiqr&fqtﬁw ‘Engineer(Electrical) However: their senjority shall !?ggmidered

prospectively.arid’tht persorisaiho huve afready.been'promoted shali:be treated senior 1o Hien .

S Tk vV It g L .

61 . lt-'-‘vs"il_;fnj'aj“be ‘Sttiof place to:mention:here.that.in the Cadre of JE/ Elect, from"tie date of

disposal'f SEP71.22031022015 and to the:date-of disposal of Contempt Petition, i.c. 05.09.2017,

almdist-30-hOHIEY ElcEt Havé+joined in the Cidre of JE/Elect. from different sources. The

seniority b€ ShfiABhijit‘Bhadra & athers is therefore required to be considered prospectively

and the persons:who have already been promoted-shall be treated senior to them as directed by

e e L - .
\ . e 8
. .. 4 a .
DR . .
M .

B ek . TR

by i

-+ Hon'ble'Supfeitie Court.

e

7: - sItis-also'pertinent to mention here that, for-fixing the effective date of Seniosity, in the
light f%ioi"b1& Supreme Court’s Order dated 05:09.2017; a reference was made o Railway
Board vide BCPO’s letter No. MW/Court Case/CP/821 of 2015 dated 05.04.2018 mentioning

-

. the following remarks under Para - 5.

2. "As per CLW views, since the orders are prospectively and it is also mentioned therein thal the
:persons wito have already been promoted shall be treated as senior o the petitioner, (ns per record, 30
Nos, JEs have joined in the codre from different sources between 03.02.2015 to 05.09.2017), thereford thy
seniority of these 15 (fifieen) petitioners shall be reckoned below all the regular [Es, who luze already
Joined in the cadre on or before 05.09.2017. Homever, if any other view is considiered. in this cuse by
) Railiony Board,-the same may kindly be advised”.

71 IR reply, Railway Board vide letter No. E(NG)1/2018/SR 6/2 CC dated 18.05.2018
f advised as usider :- :
“The issue raised in CLW's letter cited above hus been examined in consultalion wnth the icga!
Directorate of this office. . .
- CLW's appreciation of the matier as contained in Pam-5 of the letter under refovence is higrcby
confirmed” ) ’

72 Accordingly, the CLW Administration, vide Office Order No. CPC No:-821/2015 dnted
06 regularised Sri- Abhijit. Bhadra. &: others as regular Juriior-Enginter/Elect. w.c.f
05.09.2017 hnd their names-have alss beerplaced in the Seniority list 6f B/ Elect

“8:—Ttmay be seen‘fronithesbove thiat:Honible. CAT/Kolkats,-Hor’ble High Court/Kolky;
‘ and Hon'ble:Suprenie’Court of fadia’didsiotnpheld-thetsélectidn:on the basis of siniority for
the post-of: JE/Electas pefvhich®Shri -Abbijit#Bhadrai & others fweresselected: against-the
, Interstage Apprenticé!Mechanics gudta’ Moteaver; tieapplicants’ initial posting to the post ot
JE/Elect on 16.10.2007 was. provisionalisirice:th Panel-dated: 21:02.2006, by whick the iaitial
appointments wén; made to the pdst;\"oﬁ«]};?iaecy was under challenge before Hon'ble
CAT/Kolkata, vide O.A.N0.209 of 2006‘,~...nnd'.-subseqpcnt1y the Panel Jdated 21.2.2006 was
quashed, vide Order dated29.07.2008;-with the-direction to re-draw o fresh Panel, os explained
above. Furthér, the applicants had. also- challenged: the Hon'ble CAT/Kol's.order date.:
~-14.5.2010 passed in the OA No. 1631 of.2009, before Hon'ble High Court/Kolkata, by way ot
Ailing: writ petition W.P.C.T. No.291(W) of 2010,against the direction ofvHon'ble’ Tribunat,
+ according:to which the panel was to be redrafted strictly. according to Merit: The Hon'blé High™. -
Cgar_tr/‘:KoLgam passed the Order on 18.052011, wherein the Hon‘ble CAT/Kolkata's'Grder wiis -
KLY . . .

-

" Ak,
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8.1 is rei that the applicants did not find place in the Pane! of 21 candidal =

" 05.9.2017 directed that " Their seniority shall be consider¢d

1o the post of JE/Elect from 05.9.2017 is in accordance with the arders passed by Hon'ble

was drawn in nccordance with the orders passed by Hon'bie CAT and Hon"ble High Caurt /
Kolkata. Hence, the applicants n_reverted_alongwith others to the parent cadre of
Artisan Category, Even, Hon’ble Supreme Court while disposing of the SLP on 03.02.2015
pointed out _that there are no infiemities in the order of Hon'ble High Court/Kolkata. While
making chservation an the issue of.seniority, Hor'ble Sppreme Court, Yide their order dt.
prospectively aijd the persons who §., "

have almady been promoted shali be treated senjor to theg
9. In view of the facts mentioned above, it is clear that the regularizatien of the applicants - T

Supreme Court of India in the Contempt Petition:No. 821 of 2015. The representation dt. F
18,6_201§ filed by the applicants is accordingly disposed of. ” [

The Speal-cmg Order. pmed by.the respondent No. 4, Le. Principal Chief Personnel
o&“c«/ CLW/ Chiittaranj =is nicated herewith.

n

K.mdly acknowledge the rccclpt. - .y

R

(BNSoxe\‘w %

Dy.Chief Personnel Officer/Admn

- - .

8.2. The following is inferred therefrom:

@)

The speaking order, at the outset, narrates the sequence of

judicial pronouncements in connection with the LDCE

examination conducted as per notification dated 1.2.200S5 for
filling up 22 vacancies of JE (Elect.).
That, in compliance with the orders of the Hon’ble Apex Court

dated 3.2.2015, the status of the applicants was not

o

e
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disturbed. They were allowed to continue as adhoc JEs, till

equal no. of posts of Sr. Tech. in the Artisan category in the

- they were regularized in the substantive post of JEs and

relevant trade were kept unfilled. Their names were

_ maintained in the Seniority List of Sr. Tech, showing them as

those working as Ad-hoc JEs. The said order, however, made
it clear that it would not confer any claim for absorption in
the cadre of JEs and in seniority (Annexure “A~7'; to the O.A)).
That, Shri A.Bhadra and Shri R. Pandit did not participate in
a selection process against promotional quota on the ground
of pendency of their Contempt Petition bearing No. 821 (C) of

2015. In the said Contempt Petition, the Hon’ble Apex Court

- had directed that, while the petitioners shall hold the post of

- Jr. Engineer .as directed vide order dated 3.2.2015 to be

considered for promotion post of Sr. Section Engineer (Elect.),
their seniority, however, shall be considered prospectively and

persons who have already been promoted shall be treated as

~ senior to them.

(iv)

Accordingly, .the respondent authorities regularized the

. applicants prospectively w.e.f. 5.9.2017 ie. the date of

disposal of the Contempt Petition. As the Hon’ble High Court,

while passing its order dated 18.5.2011 in WPCT No. 291(W)

-/ 2010, upheld the Tribunal’s orders in O.A. No. 1631 of

o 2009, the earlier panels were redrafted strictly according to

merit upon which the applicants did not find place in the
panel of 21 candidates which were redrawn in terms of merit
culminating in the reversion of the applicants to Artisan

category vide orders dated 9.11.2011.

ot
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(v}  The orders of the Tribunal dated 18.7.2018 in O.A. No. 955 of

2018 reads as follows:-

“7. Accordingly the Respondent No. 4 i.e. the Principal Chief
Personnel Officer, Chittaranjan Locomotive Works, Chittaranjan, District
-~ Burdwan is directed to consider and dispose of the representation of
the applicants dated 18.6:2018 (Annexure A/10) by passing a well
reasoned order keeping in view the orders of the Hon’ble Supreme Court
annexed at page 54 and 59 of the O.A. respectively and in view of other
relevant rules and regulations governing the field within a period of six
weeks from the date of receipt of this order and communicate the result
to the applicant forthwith. After such consideration if the grievance of the
applicant is found to be genuine, then the respondents shall take
expeditious steps for granting the consequential benefits to him within a
‘further period of six weeks from the date of taking decision in the
matter.”

fThe ordéer was passed by the Principal Chief Personnel
" Officer/ CLW/Chittaranjan as directed by this Tribunal while

disposing of O.A. No. 955 of 2018.

The Tribunal had only directed disposal of the representation
by a‘ well reasoned order keeping in view the orders of the Hon’ble .
Ape).: Court and other relevant rules and regulations. The speaking
order has dealt with the orders of the Hon’ble Apex Court as well as
applicable and extant rules in their speaking order.
8.3. The issue before us is therefore to examine the legality of actions of
the respondent authorities in complying with the Hon’ble Apex Court’s
orders. Herein, we refér to the orders of the Hon’ble High Court at
Calcutta in WPCT No. 198 of 2010 (Union of India & another v. Ashim
Kumar Sinha & ors.) read with WPCT No. 291 of 2010 {Abhijit
Bhadra & ors. v. Union of India & ors.} whereby the Hon’ble Court
had clearly upheld theA orders of the Tribunal in O.A. No. 1631 of 2009 by
directing as follows:-

3

We have considered the rival contentions. In our view, the Tribunal-
approached the problem in a right direction.

Paragraph 219 prescribed the procedure for filling up the post whereas
paragraph 320 was a general clause for determination of inter se seniority
and/or relative seniority when persons from different cadres are considered for
selection in any post (selection or non-selection). In our view, once a specified
guideline is prescribed in the Recruitment Rule the generalized rule would not
prevail. Paragraph 219 prescribed the rule for selection of the concerned post.
The said rule came up for consideration before the Apex Court in the case of
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Ramjayaram (supra). The Apex Court struck down allotment of fifteen marks in
seniority category by observing that the selection must be based upon merit.
Such decision was followed by Punjab and Haryana High Court that reached
finality on dismissal of the special leave petition. It is true that mere dismissal
of special leave petition would not amount to approval of the said decision by
the Apex Court. Even if we ignore the decision of the Punjab Haryana High
Court, on the strength of the ratio decided in the case of Ramjayaram {supra)
we can safely conclude that the tribunal approached the problem in a right
direction. The Apex Court considered paragraph 219 and observed that the
selection must be on merit. The Tribunal followed the said decision and directed
redrawing of the panel. The order of the Tribunal was passed on July 29, 2008
whereas the amendment was done on June 19,2009. We fail to appreciate as to
how the said amendment could be made applicable for a panel re-drawn on
January 5,2009. In any event, a fresh panel must be drawn on the basis of the
original paragraph 219 as it stood immediately after the decision in the case of
Ramjayaram (supra). :

It is festablished therefore, that the Hon’ble High Court, while

upholding the orders of the Tribunal in O.A. No. 1631 of 2009, had
directed a fresh panel to be drawn strictly in terms of merit. While doing
so, the Hon'ble High Court at Calcutta had referred to paragraph 21§ in
Unioﬁ of India - vs- Jaipal.Singh reported in 2004 Volume -~ I
Supreme Court Cases Page — 121.
8.4. The Honble Apex Court took up SLP No. 31627 of 2011 in which
the petitiohérs had challenged the above noted orders of the Hon’ble High
Court Calcutta and on 3.2.2015, while disposing of the SLP, held as
follows:- o

&

. Having heard learned counsel for the parties, we are of the considered
opinion ‘that there are no infirmities in the order passed by the High Court.
However, regard being had to the fact that the petitioners have been continuing
in service since long, their appointments shall not be disturbed. Needless to
say, their cases shall be considered for future promotion in accordance with
law. We may hasten to clarify, we have passed this direction to avoid any kind
of confusion by the railways that the petitioners would never be eligible for
consideration for the next promotional post.”

A detailed reading of the orders of the Hon’ble Apex Court leads us
to the following inferences:- |
(i) : That, there are no infirmities in the orders passed by the
: Hon’ble High Court, meaning thereby, that the panel had to

be redrawn strictly in terms of merit.
{ii) ; As the petitioners have been continuing in service since long,

their appointments shall not be disturbed. It is not disputed
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that the applicants were working as adhoc JEs on 3.2.2015,
and, such appointments were not to be disturbed as per
directions of the Hon’ble Apex Court meaning thereby that the
'pétiﬁoner/ applicants were to continue working as adhoc JEs
'till the point of their regularization.
(i) -The 'Hon’ble Apex Court did not refer to or issue any dicta on
| regularization of ‘the petitioners/applicants.
{ivy It was also ordered that the cases of the
petitioners/applicants shall be considered for future
promotion in accordance with law. Extant rules require that

firstly the petitioner/applicants were required to be

regularized in substantive posts as JEs, and, thereafter,
promoted as per the extant rules to the next hierarchy of
posts. The Hon’ble Apex Court had accorded libefty to the
respondent authorities to consider their cases for future
promotion in accordance with law and none of the extant
provisions or rules relating to such promotion were ordered to
be amended by virtue of such ~orders.

(\}) That, the Hon’ble Apex Court had also ruled that their
directions dated 5.9.2017 was to avoid any sort of conflision
of the authorities that the petitioner will never be eligible to
considered for the next promotional post. This would imply‘
that the petitioners, prima facie, will continue working in the
same posts as adhoc JEs until their regularization, and, once
regularized, they would be considered for promotion as per
their seniority and eligibility for the same.

The petitioners therefore vvlvould be eligible in due course of time for

consideration for the next promotional post, namely, SSE, once they have

et N



19 0.3. 1489.2018 with m.a. 729.2018

acquired such eligibility after being‘ regularized as JEs in substantive
posts. |

8.5. We would next refer to the orders of the Hon’ble Apex Court in
Contempt Petition (C) No. 821 (C) of 2015 arising out from Special
Leave Petition arising from Special Leave Petition No. 31627 of 2011
whereby the applicant/petitioners had approached the Hon’ble Apex
Court in-its contempt jurisdiction after being aggrieved with the orders
dated 9.11.2011 vide . which the applicants were purportedly
deregularized and made adhoc Junior Engineers to the violation of the
orders of the Hon'ble Apex Court dated 3.2.2015. The Hon’ble Apex
Court passed the following orders:-

«

Having heard learned counsel for the parties, we are of the considered

- opinion that there are no infirmities in the order passed by the High Court.
However, regard being had to the fact that the petitioners have been continuing
in service since long, their appointments shall not be disturbed. Needless to

~ say, their cases shall be considered for future promotion in accordance with
law. We may hasten to clarify, we have passed this direction to avoid any kind
of confusion by the railways that the petitioners would never be eligible for
consideration for the next promotional post.”

From the above orders, it is deciphered that the Hon’ble Apex Court
had directed as follows:-

(i) That, the applicant/petitioners would hold the post of Jr.
"Engineers as directed vide orders dated 3.2.2015. As nowhere

in the orders dated 3.2.2015, the Hon’ble Apex Court had
issued a mandate on regularization, the service of the
applicants/petitioners in the post of ad hoc Jr. Engineers was
Eallowed upon the direction that their services were not to be
disturbed as they had been continuing in their service as
adhoc JEs for a long time. Hence, while issuing its orders in a
Contempt Petition (Civil) No. 821 (C) of 2015, the Hon’ble
Apex Court reiterated that the abplicants would continue to
remain in their present capacities as adhoc Jr. Engineers and

would be eligible to be considered for their promotional posts
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as Senior Sectional Engineers (Electrical) as per law. The
logical inference is that the Hon’ble Apex Court had confirmed
its directioné that, even if the applicants were continuing as
adhoc Engineers, they would be considered for the
* promotional post of Sr. Sectional Engineer whenever they
acquired eligibility towards such promotion as per law.
8.6. The Hon’ble Apex Court also directed that the seniority of the
petitioners/applicants shall be considered prospectively. As the orders of
the Hon’ble Apex Court were issued on 5.9.2017, prospective application
would imply that the seniority of the petitioners/applicants vis-a-vis
other pro@otes would not lead to their sﬁperseding all those who have
already been promoted earlier to such petitioners/applicants. The
Hon’ble Apex Court therefore ruled that all those, who had already been
promoted to the post of SSE prio;' to 5.9.2017, would be treated as senior
to the petitioners/applicants.

The af)plicants in the instant O.A. have alleged that the respondent
authorities have misinterpreted and misconstrued the direction of the
Hon’ble Apeﬁ-: Court as the Hon’ble Apex Court had granted them the
status of regular JEs w.e.f. 3.2.2015 and any reference to the dicta on
prospective seniority as issu(-ad in the Contempt Petition arising
therefrom would not imply that the Hon’ble Apex Court intended that
such directions will be treated as fresh orders modifying the earlier
directions dated 3.2.2015.

8.7. In Midnapore Peoples’ Coop. bank Ltd. and others v. Chunilal
- Nanda and others (2006} 5 SCC 399, it has been held that, if the
| Court, for whatsoever reason, decides an issue or makes any direction,
relating to the merits of the dispute between the parties in a contempt

proceedings, the aggrieved person is not without remedy. The petitioners
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in Contempt Petition No. 821 (C} of 2015 admittedly did not seek any
remedy to the orders on prosﬁective seniority. _

In Dirfector. of Education Uttaranchal v. Ved Prakash Joshi
(2005} 6 SCC 98, in K.G. Derasan and anr. v. Union of India & ors.
JT 1999 .(10} SC 486 in Rajasthan State Road Transport
Corporation v. Shyam Bihari Lal Gupta 2005 (7) SCC 406, and, in
Sudhir Vasudev, Chairman & MD, ONGC v. M. George Ravishekaran
2014 (3) SCC 373, the Hon’ble Court formulated the principles which
must govern contempt jurisdiction, namely, that decided issues cannot
be reopened.

8.8. In this context, we do not find any infirmity in the orders of
the respondént authorities. The respondent authorities carried out the
orders of the Hon’ble Apex Court by:

(i) 'Allovving the petitioners to continue as adhoc JEs;

(i) : Considering them for promotion in due course as per extant

rﬁles; |

(iiij - Considering the petitioners/applicants’ seniority prospectively

ﬁ"c.Jm the date of the Hon'’ble Apex Coﬁrt’s orders dated
5.9.2017.

(iv) = Allowing precedence to the such officials who have been

promoted in the interim period. |

Accordingly, in our considered view, order of the Hon’ble Apex
Court in Contempt Petition No. 821 (C) of 2015 dated 5.9.2017 and that
dated 3.%.2015 issued in SLP No. 31627 of 2011 have to be read
conjointly?. While it is agreed that the orders dated 5.9.2017, essentially
being issﬁed in Contempt jurisdiction cannot be interpreted as a fresh
order, it should, in fact, be considered to be a reiteration of the orders

dated 3.2.2015. We also note that nowhere in its orders dated 3.2.2015,
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the Hon’ble Apex Court had issued any dicta on regularization of the
petitiéners/applicants but had merely permitted them to continue in
their presént position whiéh admittedly were that of adhoc JEs.

Accordingly, we cbnclude that the respondent authority’s actions
are not liable fdr judicial intervention as they have been issued in stfict
compliance to the orders of the Hon’ble High Court at Calcutta as well as
that of the Hon’ble Apex Cburt.

9.  Accordingly, the claim fails. The O.A. is dismissed on merit. No

costs.
¥ | R
(Dr. Nandita Chatterjee) (Bidisha Banerjee)
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