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AN APPLICATION :

Under Section 19 of the Administrative Tribunals Act, 1985.

BETWEEN
k

8
% SRI AMITABHA KARMAKAR,

Son of Late Shasanka Shekhar^Karmakar, 

working as Sr. Engineering Assistant at the 

Balurghat Dooradarshan Kendra under the 

Ministry of Information and Broadcasting, 

Residing at C-2, TV Staff Quarters DDK, HPT, 

Balurghat, PO Beltola Park, PS Balurghat, 

District - Dakshin Dinajpur, PIN.: 733103.
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! Petitioner/Applicant

-VS-

m-:
Union of India service through the Secretary, 

Ministry of Information & Broadcasting, 

Shastri Bhawan,, New Delhi-110001.

1.ifri;

■t":

11 P»£ 2mm-
m

Director General, Doordarshan, Mandi House, 

Copernicus Marg, New Delhi-110001.
& i.sa:

m
&' 3. Addl. Director General (Engg.), East Zone, 

Akash Vani Bhawan,

Kolkata-700 001.
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pig|A. Executive Engineer (Vigilance),
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Mandi House, Doordarshan Bhawan . 

Copernicus Marg, New Delhi-110001.
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Chief Executive Officer, Pfashar Bharati,5.
fOffice of the Director General,

Doordarshan Bhawan, Maiidi House, New Delhi-110001.

6. Deputy Director (Engineering), 

East Zone, Akashvani Bhawan, 

Eden Garden, Kolkata- 700 001.

/

t-

7. SHRI APURBA SAHA,

Deputy Director (Engineering),

SPT, AIR, Chinsurah, Distt. Hooghly.
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CENTRAL ADMINISTRATIVE TRIBUNAL 
KOLKATA BENCH 

KOLKATA
No.O A.350/577/2015

Date of order: ; - ^>;2019
' /

Coram : Hon'ble Mrs. Bidisha Banerjee, Judicial Member
Hon'ble Dr. Nandita Chatterjee, Administrative Member

AMITABHA KARMAKAR
VS.

UNION OF INDIA & OTHERS

.sfC 'i *
\ ’ i 6r/d/r^

Bidisha Banerjee, Jufliciallviemb^rli/^ »s j j

\.v//HV\‘'vx^> xl I
' "i) Rescind, recafowithdraffiand/or modifflamtnd the

ord$fi$eing Aiinexure-ANnsS^' as it seeks tb^withSpId the

^ \ecom'menddtions4fm DPC«tiel,d<onfO6:01.2O14; i
f C\ \ /

Rescind, recall, withdraw and'/or^quasp the Order 
\ being Anhexure-A7 inspfar ds it seeks tq0mpos& the penalty 
\of withholding of one increment for grperiod^yf one year on 

the plea ofthe'change being "partly'provedf"

. *** .
'Declare-the petitioner io be clear from all the 

disciplinaryrXind^n0jpjgI^FOC^edings initiated since 2005 for 
all intents and purpose.

(Hi) Allow the petitioner first MACP in PB-2 in the same 
pay band 2 i.e. Rs. 9300-34,800/- to GP-Rs. 4800 w.e.f. 
01.09.2008 and the 2nd MACP with GP Rs. 5400/- w.e.f. 
10.11.2009 with all arrears in salary forthwith;

(iv) Certify that transmit the entire records and papers 
pertaining to the applicant's case so that after the causes 
shown thereof conscionable justice may be done unto the 
applicant by way of grant of reliefs as prayed for in (i) to (iv), 
above.

For the applicant
% \\

For the respondents^
v>^
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(iii)'V-
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Pass such other order/orders and/or 
direction/directions as to your Lordships may seem fit and 
proper.

M
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(vi) Costs."

1
m The grievance of the applicant in a nutshell is as follows:2. ;

/
i

// The applicant was initially appointed as Engineering Assistant in 

1989 and was promoted to Sr. Engineering Assistant in 2000. While 

working at Doordarshan Kendra at Shantiniketan a JVC Mini DV camera 

was stolen from the Engineering Stores. One of applicant's cousins, Shri 

P.S.Karmakar, who was working as Video Assistant in the said DDK was 

using a look-alike camera of the same make. The applicant was 

subjected to vigilance investigation ^.and a charge sheet was issued
* :b l r '■against him under Ru@l4 bf CCsfcCA) Rille's/1965^a!fter 4 years on 

16.02.2009. O \

^ Y X 1 i /%. ^ \

at. *

/ \Vi >
. ♦mw

*• fw - % 4' *•
one sjoleifrom the1^art^^|l|^a|^lffe^t one. However, the 

applidari^^who was duel::(|.g&f upsgradattiap b^ay of MACP^h^o|9 was
l

deprived of the/«^e^vi/iri^i^pcl@^ pf^jg'rlai^ce caselagainst

K- ff Y ■ ./ /
/■

v. /'■k f*

The plea of t11«^appli^nHs^atrP^den^8f vigilance case and
rVin

police investigations since 2005'ihvol^ing the same type of camera used 

by P.S. Karmakar, Video Assistant, had nothing to do with the applicant.

•■'I.

Further, the Inquiry authority in his report submitted on 

05.11.2014 clearly observed that the camera produced by Shri A. 

Karmakar(applicant) and actually possessed by P.S. Karmakar was not 

the one lost by the department as authenticated by forensic report. A 

representation was preferred on 02.12.2014 to declare him fully
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exonerated, but as no final order was passed by the disciplinary 

authority, this O.A. had to be carried out by the applicant. !;

During pendency of the case the Disciplinary Authority came out 

with an order dated 26.05.2015 imposing a minor penalty of 

withholding of an increment for one year while admitting that charge of 

theft of camera against the applicant was not proved.

3. The gravamen of indtctments^against the.vapplicant as in the
/x \ I \ * ^ 1 (f f- • "X.charge memo dated 16^02.2009 (Annexure-A/2)fare as under: -

%

^^klsh^HBrttotan received one JVC Camera ot I^No-Gj^OVjmft 

^I«n ^l5730002 MinL HV Camara from the office Of _Cfc(fcZ). , As ,p©r

mmm.___ ____
^S^ri^K^Bahik. AE of the Kendra dunhg a Stock

search was.madato loc^^jC3rr^^0^^0,M^

^^^m^Camara^as stolen from.the conteffwrfbOK ofcthe EngnaennoiScffiS^lg

it was ,trac^-mm.-one: Shri-Partha'Sarc^^KamfeKSr^^; 
A nim jw^tirritetan enrofted/htmsetfr BS ,
w b i Jan MS-a ffie Kendra used this type^X^mera forihis^^, 

^jdait^k^To. Check about the Camera a« the CasuaJ Wtep^A^s^yyi^g^.; 
^^iwKi&amera) .were. asked to get their Cameras and^p^ w^ed frw^

Assistant's except Shri P- S. Karmakar.suLHnit{^;tf»fr^ >

A^ FXolor^ed' * pereiiatiohihe^sutMrritted W'^p|«icac«^if 
^l5^^^^^Iwas>vague Jn natuTB. Shri -P.S.

felled ;to proAioe: the Ctomm
jfamg^a&mi6.6:2dbs-- he stated that the camera, .v^i^ .hejWMTusjnjg 

Since, ft was found defective, the sahe ^freturT^^

.educed by Shri PAjlVanM^
__  ^vi^i,feund:rKn con\nnqnQ1-the ka«tra'itrfo<1TIQd the,JBolBUr;!Poilc5^
^^da^cprnia'its of the case so that they coiid^s^AmXM^'^m
*  ------- --------------- —--------- •—rr- • yf-’ w-rMr.

-. .r'-S-J-

.*■

■ irxf
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■■waMBsaaBtowMi
JHbb^^^^^iipmphhb

^S^as^ater ^[yen^tajMsjHptner ^nn..r^o^, . ^

^^^^^iiKarmakar.tias-thus
tes|^g|^ir^(dfja'Rrasar>Bharati,em^^^p^^^^|y^g^p

itm^y:.- •^' ■.- ii-,-\ , V ‘■-sk.'rMX' ' .:'■ r X'- ^^'-v
0??—w 1

■a

i

;

IfII

j$/i
T V-1 Q) k.^I iow that tljetapfllicantt A bare perusalMthe^ndicfmeratSLWbuld^sh

\ ^ '%/ / ! \ ’0/ £
A. Karmakar wasectly^cH^ed^^e^pf5t^l[ng a camera from

/ ✓
DDK, Shaotiniketati/wfiile^serving SEA. The^GafheraNwas1 a JVC Camera^Sl>. O^V /

\ \
\. /\ \ >•

of Model No':-.GY-bv BOl -ES No.l5730002-Minf'DV Camera/ He was also
v ' * ."- ■ /

charged with passing ir!"oTi—to^his.-brother BfS. Karmakar, Video

Assistant(Casual).

It is evident from the indictments that the theft of camera as4.

mentioned in the charge sheet supra, was duly reported to Birbhum

P.S. and a G.R. Case No. 99/05 in reference to Bolpur P.S. Case No.

was started under Section 379 of IRC32/2005 dated 10.03.2005,

against the applicant.
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The FSL report of 25.01.2006 (Annexure-A/6) records the

following:-

"Description of articles contained in parcel.

The packet marked 'A' contained one video Camera of JVC 
Professional brand bearing printed serial number 15720999 in a square slot 
on its body"

"RESULT OF EXAMINATION

: Exhibits are destroyed after six months if not requisitioned for return 
earlier through proper channel

On microscopic and ultra violet examination the serial number of the 
Camera was not found to be tampered with."

Li ^ r r» "5 f "'N-t

>1'vi/i
In the criming case the applicant was not fdund guilty of theft of

' A /\\\|///\
)We^djscern cohclJded as

; ' m ' 1 1
under: W $1 ^ 1;■ m ^ 1

"Finding omeach article ofcliame\, f\% |

iO V//IWV ^\ "Hence one camera otiSUNoMCMfov 30\ SER No.15720999 was 
under possess/on of Shrj A!t^a^SkSiSm^outJfbvina^Sttvj'elevant cfoers, on

the other'hand almost* at the same spanrbf time when one camera of

5.

I

i
i

] Sl.ko.JVtGfSy^30b415730002 found ml&ina ftoh^DbK, S$ntiniketan. 
Moreoveryas Der?forensic*reDort SeriaLntfmber dfrUhe cdmerafmissina from
DDK Santinilfetan differ^ from that under.iDdssession^bf Stfri A. Karmakar.
Incidentally,the 'make and model numbers of botfadSmeras are same.

So act of Shn A. Karmalmr ismot b'dyond dpddtfor this case."

The Inquiry Officer faifed to "conclude that the applicant (A.

Karmakar) committed theft of the camera bearing No.15730002 and

therefore, failed to conclude that it was passed on to P.S. Karmakar.

The Disciplinary Authority on 26.05.2015 observed as6.

under(extracted with added emphasis for clarity): -

"WHEREAS, a Major Penalty Proceedings were initiated against Shri 
Amitabha Karmakar, the then Senior Engineering Assistant, DDK, 
Shantiniketan under Rule 14 of the CCS(CCA) Rules 1965 vide Prasar Bharati's
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Memorandum No.C-13019/2/200'5-Vig. dated 16.2.2009 on the following 
article of charge:

ARTICLE

That Shri Amitabha Karmakar. while functioning as Senior Engineering
Assistant, at DDK Shantiniketan during the year 2005 stole one JVC mini DV
Camera GY-DV 301E S.No.15730002 along with accessories costing Rs.1.6
lakhs from the Engineering Stores of the Kendra. The theft was noticed by 
the Kendra on 9.3.2005 at about 15.00 Hrs. while conducting physical 
verification. He gave the Camera to his cousin brother Shri P.S. Karmakar, 
Video Assistant DDK. Shantiniketan for his use. Subsequently, when Police 
approached. Shri Amitabha Karmakar deposited the Camera with Bolour
Police. West Bengal.

By the above act, Shri Amitabha Karmakar, SEA has failed to 
maintain absolute integrity dnd^actedjn the manner of unbecoming of a 
Government Servant^thefeiyy vidlating%Rulei3(&)(i) arid*3(l)(iii) of CCS(CCA) 
Rules, 1964. „ ifV* * ’ ‘ %tf %%

1 >
WtfEgEA'S, Shri A. KarmaMrvideihis representation,dated 12.3.2009 

denied thScharae framitShaamsthim*, vide^charae sheet dafed 16.2.2009.

\

sf/jfHEREASsMii deniaTgfkhargefb^ey^rged officer, Sfiri Apurba 

Saha, Aistt Station promofe^ as Dy. DintfEngg.), AIR,

conduct Depo^entaMlf^me^acgehamed apalnst hrl A.

I Kat^bkar. LateM. waspdajdfl^m<k^ematne^f0e Presentin&OffiSer may 
1 be read as AmitikumarrSa^kar §ide order^ Ndkikl3019/2/2Q05?Vigl dated

t^13- ._%//1 \\x_ t
% WHEREAS, Shri AdSrha^SdhaMBVfuirJEi. AffcSiliaurl & the Inquiry 
AhthoritvMide hlsJetter dated 29.8.2014 subffiftted Inabirv Reodrt stating
that "One ■camera'of/SL No. JVC GY DV 30T SNo\f57Z0999lwas under
oos&ssiorhof SRwAmitabha Karmakar without having ahv relevant papers.
on the^othehhand almost at ihe same spah Of time^henSne camera of
SI.No.JVOGY DV«301 E 15730602 found missing from DDk Shantiniketan.
Shri Amitabha, Karrflakar deposited this Camera bearing Sl.No.JVC GY DV
15720999 to the Bolour police. "As^veY forensic report SI. No. of the camera
missing from DDK. Shahtiniketan differs 'from that under possession of Shri
Amitabha Karmakar. Incidentally the make and model No. of both cameras 
are same. So act of Shri A. Karmakar is not beyond doubt for this case." It 
is also observed that no relevant papers related to Camera were available 
with Shri Amitabha Karmakar.

WHEREAS, the Disciplinary Authority has examined the Inquiry Report 
taking into consideration all the facts/relevant record and accepted the 
findings of the Inquiry Authority. Disciplinary Authority has tentatively taken 
a view that single Article of Charge is partly proved due to the following 
reasons:-

(a) Shri Amitabha Karmakar. SEA deposited a camera (of same brand
& model but different SI. No. without related documents, with the 
police and reasons for doing so given by him on page 2 of his brief 
were not convincing.

/
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('faj H/s cot/s/'n brother. ..Shri P.S., Karmakar. was the only video
assistant who did not deposit his camera when asked to do so for
investigation purposes when the theft was discovered.

WHEREAS, a copy of Inquiry report along with tentative view of 
Disciplinary Authority to impose one of the penalties under Rule 11 of 
CCS(CCA) Rules were provided to Shri Amitabha Karmakar vide 
Memorandum No.C-13019/2/2005-Vig. dated 5.11.2014 for his 
representation under Rule 15 of CCS(CCA) Rules, 1965.

WHEREAS, Shri Amitabha Karmakar submitted his representation 
vide his letter dated 2.12.2014 in which he has stated that Shri P.S.
Karmakar. his cousin (Video Asstt./Strinaer) was not called bv the 10 to give
evidence. He has further stated that 10 failed to issue notice to witness No.6 
to verify state document No. 14. He has also mentioned that the entire 
report of the GR Case No.99/2005 was not taken into record.

WHEREAS, representation dated 2.12.2014 has been examined by 
the Disciplinary Authoritvrand£it*h'astbeen observed that Shri P.S. Karmakar 
was not one of theJisted state1 witnesses. Wcase^e charged officer wanted 
him to be a witness, he could have requested the^lO for producing Shri P.S. 
Karmakafygsbkdefence witnpsmltfsjfugher observetfthat witness No.6 
the concerned PoliceJ9ff^:enandldoc'un^fit^No.l4 was ajstatf document 
which*twGs 'considejjjniQiy %he I/O Jm Ais/epdM\ Furthered has\onsidered 
reDort*sof"GR in case nb.9972005. I Tfie ^pfscimhiarv Authoritv.\owever.

was

based ldn evidence has. cdm£: ’to the ,cbnclusion%that chdrae"of\theft of
camcrp is not fdfdved aadinsisSlifitAmitabhd^Kdrmakar. ^Howerver, the 

f invo/vement/ocfidn^Fthe*G©%Mi;MWMe--was*to4heiextent of&f) debositina
j a camera with fe DolicefwMmBeMos^d^reauirM to and when hidcousin

(Shri.V.S. Karmakar, Vjdeof^Assisiant7strihaer) failed to produce bfs
f camera for investidaiionmurDOses; (H)%the!-’camerMfdeposited with the police
^ was without anv Dd&ers^ / I ! X .
i ' ........ w / | i .....

AND^WHEREAS tM^dpdehs^nsd'9^eiogrfhiy9isciplinary Authority, 
after taking, careful.^ consideration of /relevant records, fpcts and 
circumstances ' and keeping in view the representation of Shnf Amitabha 
Karmakar,SnotWithstanding the points pf^defence^add byjhe CO, have 
come to the eonclusipm that the accountability of the Charged Officer (as 
stated ih\ihe Charge Memphis PARTLY PROVED^ as his actions, during 
investiaatioh-into astolen camera, of depositing a camera with the police
without the requisite papers: "when^he was not-expected to do so, is not

i own

% w
V;

beyond doubt. Thereforerl:he,phgnge^beirtgT?ARTLY PROVED, the ends of 
justice would be met, if the minor penalty of "withholding of one increment 
of pay for a period of one year" is imposed on Shri Karmakar in terms of 
Rule 11 ofCCS(CCA) Rules. f

NOW THEREFORE, it is ordered that one increment of the pay of Shri 
Amitabha Karmakar, SEA, DDK, Shantiniketan (now posted at 
Doordarshan(HPT), Balurghat shall be withheld for a period of one year."

Therefore, evidently and irrefutably the charge of 'theft' was not

proved against the applicant, neither by leading evidence in criminal

i
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case nor by way of preponderance of probabilities in departmental

proceedings.

The Ld. Counsels were heard and materials on record were7.

perused threadbare.

Even without reappreciating evidence, from a bare perusal of the8.

enquiry report, the penalty order etc, we discern the following legal

lacunae in the conduct of the proceedings:
*

^ t!. \ 5 ^ i I x
(i) The charge sfTeet^irrefutably ancf indubltably indicted that the

applicant was^harged bearfng^)^G^-0^ 30if

S.No.157300^2y thatfuncti^iiy Senior
Engineering-Assistant, SS^Shanttn^^^^^ing^fTe ye<m2005 stcSoneJyC mini 

W r „ || ^ \
DV Camera'GY-DV 30mS.No:i5ho6o^mna ^ costirfg*tts.lM lakhs

' ■X '% t*" -r" / n ; \ ■-
^ y ■« * b x \ \

from the Engineering Stores'.,of,the KendraY'X \ \ M
\ ^ '%j i i \
The Enquir^WicerJaii^^^oncffide/that.the^applicantlhimself
\ ' / / "X ^r’ ,-r' v \ /

( \ys' .x\\ ) /
had stolehj:he'cam%,ra from^EngineeringStores.

Wr.ff'mr
■■fa ;

'4

\\ *»+'*•

\ \ ff. T :% xWhile punishment^ was imposed due^tcyatne reason that
,r--,...

“accountability of the Charged 'Officer^as statedln the Charge Memo) is PARTLY

PROVED, as his actions, during investigation into a stolen camera, of depositing a

camera with the police without the requisite papers, when he was not expected to

do so, is not beyond doubt. Therefore, the charge being PARTLY PROVED" which

certainly was not the charge levelled against the applicant. Hence the

Enquiry Officer as well as the Disciplinary Authority clearly travelled ;

beyond the charge. i

i

i
i

V
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(ii) The Disciplinary Authority himself clandestinely accepted that

the Bolpur PS case was started and it revealed that the camera stolen :

and camera found in possession of Karmakar brothers were of same

brand and model but of different SI. No. and observed in no uncertain

terms that charge of theft was not proved, yet found the charge

"partially" proved. Therefore a clear case of no evidence was

deliberately turned to a case of some evidence to penalise the

applicant.

AV* ■ ^
•~V. s i:,

\ A
9‘ ,n Un'°^,aSCR^ "xXhe'd'

"22.....The two infirmjties are separate and distinct though, conceivably, in 
some cases, both^dy^be presents There mav W&cases ofd&evitlence even 
where Sie Governlnenhis^dctinkbohaffide: the^Wid infirmififmav o/so exist
Iwheredhe Govemhent fs dciihMmaid^ide^ndJmtWdt case. fbeJionchjsion of
i thet^dvernmerMnot.suDDQlrtMi$fmljh^vidence..rmv be the ^result of mala
I fidesTbut that Joes notjneahWfvMifW3s*onoved theft there is hWevidknce to
■ support the conWtisfon oMhe^GovWnment^a wrrti&F certiorari.jA/ill nit issue
| wiMfut further pfeodFof^qla ore n&ftprepSred to
\ adept, the leamed%ttofneyrGe%e%l% argumermthat since nofmala fftles 
dlleged against the appellant in me present-gase, no writ of certiorari can be 
issued in faypaf^yhe^efpin^n^^^ /

\ / , x;-^4 \\ /
In Moni Shahkaf vi Union of India arid^Anr../[(2008) 3.6CC 484],

■K “ /- ' \V ' / /•

are

/",the Hon'ble Supreme Court held:
s

*■X. y- .,p

"17. The departmentak,proceeding is gjjuasT judicial one. Although the 
provisions of the Evidence Acidre^not applicable in the said proceeding, 
principles of natural justice are required to be complied with. The Court 
exercising power of judicial review are entitled to consider as to whether
while inferring commission of misconduct on the part of a delinquent officer 
relevant piece of evidence has been taken into consideration and irrelevant
facts have been excluded therefrom. Inference on facts must be based on

I

evidence which meet the requirements of legal principles. The Tribunal was, 
thus, entitled to arrive at its own conclusion on the premise that the
evidence adduced bv the department, even if it is token on its face value to
be correct in its entirety, meet the requirements of burden of proof, namely -
preponderance of probability. If on such evidences, the test of the doctrine of
proportionality has not been satisfied, the Tribunal was within its domain to
interfere. We must place on record that the doctrine of unreasonableness is 
giving way to the doctrine of proportionality."

i

r

f

i

i

:
i
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In Narinder Mohan Arya vs. United India Insurance Co.

Ltd.[(2006)4 SCC 713 it was held that:-

"26. In our opinion the learned Single Judge and consequently the Division 
Bench of the High Court did not pose unto themselves the correct question. 
The matter can be viewed from two angles. Despite limited jurisdiction a civil 
court, it was entitled to interfere in a case where the report of the Enquiry
Officer is based on no evidence. In a suit filed by a delinquent employee in a 
civil court as also a writ court, in the event the findings arrived at in the 
departmental proceedings are questioned before it should keep in mind the 
following: (1) the enquiry officer is not permitted to collect any material from 
outside sources during-the conduct of the enquiry, f State of Assam and Anr. 
v. Mahendra Kumar Das and Ors. [(1970) 1 SCC 709] (2) In a domestic 
enquiry fairness in the procedure is a part of the principles of natural justice 
[ Khem Chand v. Union of India and Ors. (1958 SCR 1080) and State of Uttar 
Pradesh v. Om Prakash Gupta (1969) 3 SCC 775]. (3) Exercise of 
discretionary power involve two elements (I) Objective and (ii) subjective and 
existence of the exercise of an objective element is a condition precedent for 
exercise of the subjective element, f K.L. Tripathi v. State of Bank of India 
and Ors. (1984) 1 SCC 43]. (4) It is not possible to lay down any rigid rules of 
the principles of natural justice which depend on the facts and circumstances 
of each case but the concept of fair play in action is the basis. [ Sawai Singh 
v. State of Rajasthan (1986) 3 SCC 454] (5) The enquiry officer is not 

/.permitted to travel beyond the charges and any punishment imposed on the
£ basis of a finding which was not, the subject matter of the charges is wholly
f illegal. [Export inspection Council of India v. Kalyan Kumar Mitra [1987 (2) 

Cal. U 344.] (6)1 Suspicion or presumption cannot take the place of proof 
l even in a domestic enquiry. The writ court is entitled to interfere with the 
ifindings of the fact of any tribunal or authority in certain circumstances. 
'[Central Bank of India Ltd, v. Prakash Chand Jain (1969) 1 SCR 735
and Kuldeep Singh v. Commissioner of Police (1999) 2 SCC 10]." /

% / /, \ i r x *\ \ /
*<. \ * / Nu . ■v * / /

Yet ag^in iri M.V. Bijlani vs. Union of India & Ors/fzOOB) 5 SCC
X X W-j '■ X X

88, Hon'ble Apex Court heldr

Although the charges in a departmental proceedings are not 
required to be proved like a criminal trial, i.e., beyond all reasonable doubts, 
we cannot lose sight of the fact that the Enquiry Officer performs a auasi- 
iudicial function, who upon analvsina the documents must arrive at a

"25.

conclusion that there had been a preponderance of probability to prove the
charges on the basis of materials on record. While doing so. he cannot take
into consideration anv irrelevant fact. He cannot refuse to consider the
relevant facts. He cannot shift the burden of proof. He cannot reject the 
relevant testimony of the witnesses only on the basis of surmises and 
conjectures. He cannot enquire into the allegations with which the 
delinquent officer had not been charged with."

i

i
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In Roop Singh Negi vs. Punjab National Bank and Others

reported in (2009)2 Supreme Court Cases-570 the Hon'ble Supreme

Court observed as under:

Indisputably, a departmental proceeding is a quasi judicial 
proceeding. The Enquiry Officer performs a quasi judicial function. The 
charges leveled against the delinquent officer must be found to have been 
proved. The enquiry officer has a duty to arrive at a finding upon taking into 
consideration the materials brought on record by the parties. The purported

"14.

evidence collected during investigation by the Investigating Officer against 
all the accused by itself could not be treated to be evidence in the 
disciplinary proceeding. No witness was examined to prove the said 
documents. The management witnesses merely tendered the documents and 
did not prove the contents thereof. Reliance, inter alia, was placed by the 
Enquiry Officer on the FIR which could not have been treated as evidence."

.X-'* ■»,. ■* • • K / r \
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In B.C>ChaturvetlfCuhioii Jf Indil Sifters, (1995J 6lSCC 749,
\

Orthe H°n^Apex freviev^s Vid as
u„d«h c I J

jf/j f i WNv#
% y / / m > \ w II ^ "Judicial review is not an appeal f rotri$d$lecision but mrevie w of the 

^manner in which.Jhe 'Secisioniis made. of Judicial review is meant to
ensure thapff^undiyiduaJyeWi^^fai^iTeatmenpqn^h'ot^to ensure; that the 
conclusion \*/ftpirtbeciifthority reaches is ne^ssarily qo^rebt in thJeye of the 
Courf. Wh/n&rf jnqtiiiyjs conducted on chgfges of^tpistonductfby a public 
servant tfeXouri/ Tribimal4s,cqncerped'^o determinef£hetjfir the inquiry 
was held^by^a^ CombipentyOffif er or whether thejnquirynvas held by a 
CompetehthQfficer-.£>r wheltieflRules bf'naiuraj^usticejare complied with. 
Whether the^findinas^o^, conclusions ane^tfased .oh^some evidence, the

mm e*I s«

authority entrusted-with the ooweFto hold inaififv has jurisdiction,______
and authority to reach a finding of fact dr conclusion. But that finding must

power

be based on some evidence. Neither the technical Rules of Evidence Act nor 
of proof of fact or evidence as defined therein, apply to disciplinary 
proceeding. When the authority accepts that evidence and conclusion 
receives support therefrom, the Disciplinary Authority is entitled to hold that 
the delinquent officer is guilty of the charge. The Court/Tribunal it its power 
of judicial review does not act as Appellate Authority to re-appreciate the 
evidence and to arrive at its own independent findings on the evidence. The 
Court/Tribunal may interfere where the authority held the proceedings
against the delinquent officer in a manner inconsistent with the Rules of
natural justice or in violation of statutory Rules prescribing the mode of
inquiry or where the conclusion or finding reached bv the Disciplinary
Authority is based on no evidence, if the conclusion or finding be such as no
reasonable person would have ever reached, the Court/Trlbunal may
interfere with the conclusion or the finding, and mould the relief so as to
make it appropriate to the facts of each case."

i
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Laying down the scope of judicial review, the Hon'ble Apex Court 

in Union of India v. P. Gunasekaran, (2015) 2 SCC 610, has further 

observed as under:

"Despite the well-settled position, it is painfully disturbing to note 
that the High Court has acted as an Appellate Authority in the disciplinary 
proceedings, re-appreciating even the evidence before the enquiry officer. 
The finding on Charge No. I was accepted by the Disciplinary Authority and 
was also endorsed by the Central Administrative Tribunal. In disciplinary 
proceedings, the High Court is not and cannot act as a second Court of first 
appeal. The High Court, in exercise of its powers under Article 226/227 of the 
Constitution of India, shall not venture into re-appreciation of the evidence. 
The High Court can only see whether:

(a) the enquiry is held by a Competent Authority;
(b) the enquiry is held according to the procedure prescribed in that 

behalf;
(c) therp is violation of the principles of natural justice in conducting 

the proceedings;
(d) 'the authorities-z.haye dis'abled:, themselves~ from, reaching a fair 

\onclusionSv%sonre consiSerdtion‘Sr.extraneous^ib the evidence

\

and merifs ofithe^case." i / X

The#* of iS ^ ^ the

charge against the§pplieant::is^fpe|iling-the-gamera. Jhe |ct of 
stealing X the teaX^^n: prSld in either Jf the

i jf i /

pmceiedinp, as discussed supra..-

\
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paving fajleU4p^pte arf^^^C^^eco/djngj^lDonclusioijffinding 

of fact by the\jnqujring authority or the disciplinary^authority that the
. * >. - - .. ' i"'

applicant 'stole'the camera or committed 'theft' or.he facilitated theft
/

or was directly responsible for the theft as.^the catfiera was in his
........

possession, the conclufsiorijhat the charge w;as^partially proved' is one

of no evidence. Hence, in the aforesaid backdrop the penalty order is 

quashed with the liberty to the Disciplinary Authority to act in 

accordance with law.

(Bidisha Banerjee) 
Judicial Member

(Dr. Nandita Chatterjee) 
Administrative Member
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