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: CENT RAL ADMINISTRATIVE TRIBUNAL-
KOLKATA BENCH, KOLKATA

No. T.A. 1 of 2013 _ Reserved on 12.12.2019
{ M.A. 719 of 2018 , ' Date of order: 4. 5. 9oa0
Jj ,
B Present Hon’ble Ms. Bidisha Banerjee, Judicial Member

.. Hon’ble Dr. Nandita Chatterjge, A'dministrative Member. o

Md. Elias Khan,
Son of Late Md. Yeasin Khan,
Residing at Village ~ Panagarh Gram,
Post Office — Panagarh Bazar,
Police Station — Kanksa,
District — Burdwan,

. West Bengal. ... . . e
... Petitioner

- VERSUS-"

1. The Steel Authority of India Limited,
A Government of India Undertaking,
Service through its Chairman,

' Having its office at Ispat Bhawan’,
Lodhi Road, '
New Delhi.

2. The Chairman,
Steel Authority of India Limited,
Having his office at Ispat Bhawan’,
Lodhi Road,
New Delhi. ™ *

3. The Durgapur Steel Plant,
A Unit of Steel Authority of India Limited,
Having its office at Main Administrative Building,
(Ispat Bhawan),
Durgapur - 3,
.. . District — Burdwan,
West Bengal.

4. The Managing Director,
Durgapur Steel Plant,
Having its Office at
Main Administrative Building,
(Ispat Bhawan),
Durgapur--.3,.
District — Burdwan,

West Béngal. :
hot
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. The Executive Director (Personnel & Administration),
Durgapur Steel Plant,

Having its Office at Main Administrative Building
(Ispat Bhawan), SERTUEY
Durgapur ~ 3,

District ~ Burdwan,

West Bengal.

. The General Manager (Personnel & Administration},
Durgapur Steel Plant, '

Having his office at |
Main Administrative Bu1ld1ng (Ispat Bhawan), |
Durgapur - 713203, o
District — Burdwan,

- West Bengal.

. The Assistant General Manager — Pers. (NW & IR),
Durgapur Steel Plant,

- .. Having his office at

Main Admmlstratwe Bulldmg (Ispat Bhawan),
Durgapur - 3,

District — Burdwan,

West Bengal. |

. The Senior Manager — Pers. (CS),

Durgapur Steel Plant

Having his office at

Main Administrative Bulldmg (Ispat Bhawauri),
Durgapur - 3,

District - Burdwan,

West Bengal.

. The Deputy General Manager (Law),
Durgapur Steel Plant, '

Having his office at

 Main Administrative Buﬂdmg (Ispat Bhawan),
Durgapur - 3,

District — Burdwan,

West Bengal.

10. Sri Dipak Kumar Monda]
- Working for gain as Technician (S-5 Grade)
-Water Management: Department, :

Durgapur Steel Plant,

Durgapur -3,

District - Burdwan,

West Bengal,

Ticket No. 318877.

.. Respondents
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For the Applicant : Mr. J.R. Das; Counsel
Mr. S. Banerjee, Counsel

For the Respondents. : Mr. A.l Roy, Counsel

Mr. T.K. Banerjee, Counsel
ORDER

Per Dr. Nandita Chatterjee, Administrative Member:

The instant matter has been taken up in compliance to the orders

and judgment of the Honfbie High Court at Calcutta dated 4.9.2018

passed in WPCT No. 36 of 2018 (The Durgapur Steel Plant, an unit

| of Steel Authority of India Limited & Anr. - vs.- Md. Elias Khan &

_ ors.). The directions of the Hon’ble Court upon the Tribunal were as

follows:-

C Therefore, we are of the considered view, that the order passed in the writ
application, has merged with the order passed by the Division Bench, where
there was no direction upon the petitioners-Authorities to absorb the
respondent No. 1 in an appropriate grade. As a result, in the second round of
writ application, when the writ application was filed by the respondent No. 1,.
challenging the order of regularization of his services in the post of Jr.
Technician, grade S-1, the learned Tribunal was under an obligation to arrive at

a conclusion as to whether Junior:Technician,.Grade S-1 was the appropriate .

post for regularization of services of the respondent No. 1.

On perusal of the order 1mpugned to this writ appllcatmn, we do not ﬁnd
that such a finding was in the order passed by the learned Tribunal.

Therefore, both the orders, which are impugned to this writ application, -
are quashed and set aside with a direction upon the learned Tribunal to
adjudicate the issued involved in the transferred application expeditiously and
preferably within a period of three months from the date without granting any
unnecessary adjournments to either of the parties.”

In 'the transfer Writ Petition, renumbered as TA. No. 'll"of 2013, this
Tribunal has been directed to adjudicate on the issue as to whether Jr.
Techician, Grade S-I, was the appropriate post for regularization of
services of respondent No. 1.

The arguments advanced by the petitiérier/applicant in support of

his claim that he was entitled to regularization w.e.f. 24.11.2006 in the

S-4 -Grade are based on the fo_llowing grounds:-
(if  That, the petitioner/applicant to the T.A. has been deprived

twice by the respondent authorities in according him

ot
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régularization. Firstly, he was not absorbed in the Durgapur
Steel Plant (DSP) along with 55 other ‘candid'ate.s in the year -

1999, immediately after completion of the training period

- whereby. all 55 candidates, save and except the present

‘applicant had been appointed in S-I Grade and that he was

foreed to discontinue for no fault of his own.

| Furthermore, it is only afté:i:":'ai"perfdd of seven years,
that he was absorbed‘ pursuant to the judgment and order
dated 8.6.2006 issued in Writ Petition No. 14939 (W) of 2002.

(i Being an unemployed youth, who was subject to

" harassment by the respohdent authorities, he had no option .

but to accept such regularization orders dated 24.11.2006,
and, that, élthough he accepted the said Iletter of

appointment, he had immediately objected to the S-1 Grade

- in which he was regularized.

(iiij That, the respondent authorities, while acknowledging
the same, had informed him that the said objection would be

taken care of immediately after the orders of the Hon’ble

Division Bench in FMA. 696/2007.

(iv) That, all other 55 candidates were offered S-3 grade

immediately after 18 months of their service in S-l Grade, but
the present petitiener/ applicant was offered S-3 Grade after a

period of 8 years of his service in S-1 grade indicating

' -d1scr1m1natory treatment agamst the mstant applicant.

(v) . That, although certain other trade apprentices, who had

been similarly declared medically fit for ‘non-works’ area were

absorbed immediately after completion of their training, the

"

-
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applicant has been si:ngled\ out for discriminatory treatment
| by the respondent authorities.
The respondents, per contra, would argue as follows:-
() That, the transfer Writ Petition renumbered as TA No. 1 of

2013 was disposed of by the Tribunal earlier on 24.2.2016 whereby

 the respondent authorities were directed to regularize the

appointment of the petitioner/applicant in appropriate gréde.'

(iii The respondent authorities had sought certain clarifications
for better understanding of this Tribunal’s order of 24.2.2016 but
such pfayer was dismissed by this Tribunal upon which, the
autho'ri;cies, being aggrieve‘d by both orders of the Tribunal,
approached the Hon'ble High Court at Calcutta in WPCT No. 36 of
2018, and, the Hon’blé Court, having quashed both orders, directed

the Tribunal to adjudicate the issues involved in appropriateness of

‘the post in which the petitioner/applicant was regularized.

(iii)- That, the applicant had applied for Apprenticeship Training in -~ --

Durgapur Steel Plant while responding to an advertisement dated
15.10.1993, and, that, on selection, he was sent for medical

examination before he could be engaged as a trainee. The applicant

could not qualify in the medical examination, and, consequently,

was not allowed to participate in the said Apprenticeship Training.
Consequent to initiation of legal proceedings by the

petitioner/applicant in C.O. No. 22326 (W) of 1995, and judgment

and orders thereupon, the applicant was permitted to train as an
apprentice with effect from 21.10.1996 and he completed his ~ " °

- training on 21.10.1999.

The applicant was allowed to participate in the 71st All India

Trade Test upon the interim directions of the Hon’ble High Court at

Srae
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Calcotta in the petitioner’s second round of litigation in W.P. No.
17126 (W) of 1999 and AST 40383/99. Honble Court further
directed that his results could not be disclosed without leave of the
court.

(iv) The petitioner/ applicant’s results in the All India Trade test
was declared on 12.7.2000, but, prior to considering him for
appointment in the Durgapur Steel Plant, another medica}
examination was held (as per Rules) on 25.1. 2001 whereby he was
found medlcally unﬁt for' “works area and was, therefore, not

offered any appointment by the authorities. Being aggrieved, the

 applicant again filed a Writ Petition No. 5438 (W) of 2001 (third

stage litigation), inter alia, claiming to be eligible for appointment in

'tﬁ'e'“WOrks area” of the Durgapur Steel Plant. On the basis of his"

submission that he could work in “non-works” area, the Hon’ble

Court directed that the applicant’s vision is to be checked by the
Burdwan Medical College and Hospital and, that, the respondent
authorltles were to cons:der the med1ca1 report frorn the Burdvvan
Medical College and Hospital so as to decide on offer of
appointment to the petitioner, failing which they had to disclose the
reasons of their refusal to the said petitioner/ applicant. The

authorities filed an appeal [MAT No. 46 of 2002 with CAN No. 615

of 2002 against the said order, upon which, the authorities were

directed to constitute a medical board at the DSP Hospitall- for
medical examination of the petitioner. The said medical board
opined that the applicant was not fit for appointment in “works
area” as per company regulations .bu:ci‘_ﬁwas eligible to be considered
in “non-works” area in Category-C post.

w.

—
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(vi)

B respect to the pending appeal [FMAT 2907 of 2006). The appeal '
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The respondent authorities, after having considered the advice ef

the medical board, could not ascertain any Category ‘C’ post in-

which hlS skills as atramee in “plumbmg” could be utilized in

the interest of the Company. Further, based on the extant
corporate strategy for rationalization of non-essential rnanpower,

the respondents informed him of their inability to appoint him in

-any such post.

The applicant, thereafter filed another Writ Petition No.

14939(W). of 2002 in fourth round litigation which was disposed

Vof on 8.6.2006 by directing the respondents to absorb him as a

trade apprentlce vis-a-vis the 55 cand1dates who had been

| engaged as trade apprentlce in that partlcular year Although’

the respondent authorities appealed against the said order, they
failed to obtain a stay thereupon, and, in response to the

Contempt notice served by the petitioner/ applicant, the

respondents  were  constrained  to appoint.  the
_petitioner/applicant as Jr. Technician S-I Grade in “non-works”
~ area making it abundantly clear in such appointment letter was

~ issued without prejudice to their rights and contentions with

was finally heard by the Hon’ble Court, and, having noted that

" the applicant had started working and is still working for a

considerable period in DSP in Sl grade, “and, : that, the

respondents were not inclined to remove him from such job, the

. _‘Hon"ble Court d.irected that his ser{riees eould-f be regliléri‘zed

subject to results of the appe‘al. The Hon’ble Court, having

recorded  the submissions of the respondent in the appeal,

(petltloner/ applicant in the T.A.), appreciated the gesture of the

beg,
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-+ Calcutta has remanded the matter back to the Tribunal for -
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appéllénts/ respondents.in the T:A. and: directed the authorities .

to regularize his services in the appropriate grade and scale

within a specified time period. On 4.2.2009, the respondent
‘authorities regularized the services of the petitioner as Junior

Technician in S-I grade.

The applicant had unconditionally accepted the offer of the
r¢spondent authoritieé dated 24.11.2006 to be engaged as
Junipr Technician S-I1 Grade in DSP [Annexure P5 to WP 7251
(W) of 2009]. He, however, preferred a representation on'
3.1..20.08 staking his cldim to S-4 grade.

While disposing of WPCT No. 36 of 2018, the Hon’ble Court had
categorically observed ‘that the orders of the Hon'’ble Single

Judge in WPCT No. 14939(W) of 2002 was merged with the final

orders passed. by a Coordinate Bench of the Court while

disposing of the appeal. It was also noted that the appellate
court had directed the authorities to decide on the regularization
of the respondent to the appeal (petitioner/applicant to the TA),

in an appropriate scale at an early date, implying thereby that

the Hon’ble Court/whiig’ ﬁnally dlsposmg of the é.ppeal, did not

pass any mandatory directions on the scale or the grade to
which the applicant should have been regularized. Also, vide

orders in _Writ Petition No. 36 of 2018, the Hon’ble 'High Court at

- adjudication on that specific issue.

Under the Apprenticeship Act, 1961, the petitioner had no legal

right to be absorbed in a company even if he was engaged as a

Trade apprentice as noted by Hon’ble Court while adjudicating

W.P. No. 5438 (W) of 2001.. Absorption in service being the

o

=
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prerogative of the employer, 55 candidates were absorbed as per

apphcant was found fit only for category ‘C’ post as per report of
- the medical board that had examined him under directions of
the Honble Court. The category ‘C’ posts, however, did not
‘include ‘plumbing’, the trade in which. the applicant was trained
. as an apprentice. Accordingly, there was no available post to
accommodate the petitioner/applicant.

(x)  Although the orders of the Single Bench were merged with the

| Vacancies; their medical fitness and skills in relevant trades. The . . . .

orders of the Appellate Court the apphcant had never alleged

v1olat10n of the appellate court’s orders

(xi) That, trade apprentices on completion of training and after
| qualifyi-ng‘ in the trade test are all- appointed in S-I category as
per Rules subject to requirement of such manpower and
availability of vacancies in the respondent company.
Hence, all 55 appointees vrere initially appointed S-I category
and that nobody could have been appointed outright in S-4-
category at their initial stage of appointment. |

- Accordingly, compliance to the 'directions of the appellate |

court that the authorities should regularize him in appropriate N

grade and scale could only be ensured as per regulations of the
company governing initial appointment.

(xii) The petitioner/ applicant had unconditionally accepted the
offer:' of appointment ‘dated 24.11.2006. He took more than a
year to object to the same, whereas, on the other hand, .the .
respondent authorities had .offered him the appointment without
prejudice, subject to the decisiOn of the appellate court. The said

appellate court only directed regularization m approprlate scale.

g
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and grade which, as pcr' the extant-rules of the respondent

authorities, was S-I grade.

DISCUSSION

We have considered the rival contentions, examined pleadings,

" documents on record as well as the written arguments filed by both Ld.

Counsel.

4.

The moot question before us is whether the petitioner/applicant

has been regularized in the appropriate post and grade upon his initial

appointment.

5.1.

The history of litiga.’cicns,' when analyzed; reveal as follows:-

(a) That, the petitioner/applicant was an aspirant to engagement

- as a trade apprentice in the Durgapur Steel Plant (DSP).
(b}  As he failed to qualify in the medical test, initially he was not
engaged as an apprentice and was so permitted.upon directio;is of

the Honble Court in CO No. 22326 (W} of 1995 (1st round of

liti’gation).

(¢) He attended his training from 21.10.1996 to 21.10.1999, but,
as hlS course completlon was delayed, he could not participate in
the All India Councﬂ T;*ade Test in accordance with the original
schedule. Vide interim orders in W.P. No. 17126 (W) of 1999 and
AST. 40383/99, (second round of litigation], fhe ‘Hon'’ble Court

directed the authorities to allow him to appear in the said

examination.

(d) 'Upon completion of the trade test, ‘and, disclosure of results - - -

thereof, the applicant had to once again appear in another medical
examination wherein he was found medically unfit for the “works

area”. Upon hlS approachmg the Hon’ble ngh Court in WP No.

5438 (W) of 2001 (third round 11t1gat1on), and in conjunctxon with

M.,

-~
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the directions in MAT No. 46 of 2002 filed by the respondents, the

authorities were directed to constitute a medical board at DSP for
I;is'med‘icél examinét'iof'l: |

() The medical board constituted under directions of the Hon'’ble
Court considered him eligible for Category ‘C’ post as per their
findings on his medical status.

(ﬂ-' ‘The trade of ‘plumbing’ was not incl_uded 1n the list of
Categ‘dry ‘C’ posts. |
(g1 Corporate strategy of the company mandated rationalization

of manpower in Category ‘C’ posts.

(h) The applicant approached the Hon’ble High Court in 14939

(W) of 2002 (fourth round of litigation) and obtained ,’a direction to A

be absorbed by respondents as a trade apprentice belonging to the

particular year where 55 candidates were given employment out of

56 candidates.

The reSpondent'~=authorities- -approached. the. Hon’ble High.

Court in appeal but failed to obtain any stéy and, under the threat

of contempt, issued an offer of appointment in S-I grade to the

~ petitioner/ appliéant without . prejudice to their rights and

 contentions in the said appeal.

'(i) The orders of the Single Bench of the Hon’ble High Court at .

Calcutta was merged with orders in FMA. 696/2007. In their
orders, the Hon’ble appellate court, having acknowledged that the
iapplicant had unconditionally accepted the offer of appointment in
S-1 grade, 'permitted"the —reépondent' authorities to reglllarize his
services in appropriate grade and scale as per rules. The
respondént authorities, thereafter, regularized the applicant in S-I

grade and the applicant who had kept silent for more than a year

g

-
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- after receiving the offer of appointment, and, having joined such
post unconditionally, objected to the same in January, 2008 and-

approached the Hon’ble Court in Writ Petition No. 7251 (W)/2009

in fifth round litigation. The said Writ Petition being renumbered as
T.A. No. 1 of 2013, upon remand by Hon’ble High Court in WPCT
No. 36 of 2018,.ié the éﬁbjéct'rhattermgf present adjudication.

5.2.' We have carefully no'ted the lrespondents’ submissio-ns that

there was no inclusion of “plumbing”, the trade in which the

applicant was trained, in Category ‘C’ posts.

'In this context, the analysis of the medic_ali reports and

conclusions drawn thereupon by the Respondents as disclosed vide ™ ™~

their communication dated 11.9.2002, is relevant. This

communication was issued in compliance to Hon’ble Court’s

 directions in WP No. 5438 (W) of 2001.

The said letter, annexed at P3 to the WP No. 7251 (W) of

2009 is reproduced as below:- .

-

3
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By Regd. Post vidth A/D.

STEEL AUTHORITY OF INDIA LIMITED -
DUFRGAPUR STEEL PLANT

NoJL-1/10 +42/TA/2002/196

¥de Eldas Khan
S/o. LateMd. Yeasin Khan
village Panagarah Gram
P .0, Panagarh Bazar,
P~.$ » Kanksa'
Pist . Burdwan.

Ro 1 MAT No,, 46 o? '2002 with CAN 615 of 2002

SAIL- Vs - Md Elias Khan

-4

Dear Sir,

‘ W.P.

your case has begn considarad by the undersignod av heTeunder.
1. In pursuance of the ordar d'atbd: 185th July,m02 in ’;;Eﬁc
above matter and thg order dated 20th Novombar, .4001 in’ thc

patter in WP, 5438 (W) of 2001 passaed by tho llon'bla Calcutta

High Court thg Case of Md, ,Elias Khan has boon conuidorcd by th

undersigned as General Manager (PeA) sinca’ thorc {& tho- one :
functioning at present as Execitivae Director (PeA), ‘I‘ha undor-

signed is aexercising the powex of Exocutive Dircctor (P&A) 1n

OSP . On consideration of thg case tho folloving points émcrgc. N

. a)'

Mdy, Elias Khen S/o Late Yeasin Khan resident of villame

~

Yoy
' - ...A ’d‘
ANNEXURG P8 ! D

Datad 1t 1"1{;}\ Sebterﬁﬁor,’?.édi? :

A,, _1.‘/ - -

| 1
In pursuance of the order datad 1st July, 2002 in thc il
matter and thge order datad 28th Novcmbor, 2001 in tho mattor cé

No. 5438(W) of 2001 passad by- 'tha Hon 1hlg Hilgh Coict, Calos

i
i
é

o
-]
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e L7

Panagarh Gram , P.0, Panagarh Bazar, P,S .-Kankga, Dist,, Burdwan

i e e e o

on balng selacted thro'ugh an intorview for ongagamont as a 'T:Eads
Apprentice in DSP in 1993 ;vas referred for Medical Examination
in purgapur Steel Plant Main Hospital on 2nd Decombar,' 1993,
where he was found until cug to poor ;zision « Thoraforae, later
of engagement as Trade APprontico was not issuod to himy, Threa .
other candidates of 1994 batch,’ namely S/Sri Ranjit Kumar Mondal, .|
Debasis Mondal and Partha Chatterjas ware doclared unfit due -

to colour blindnoss. These four candidates wara onco agein
referred t.c; DSP Main Hospitel to assass t.hoir fitnoss 'for nona

wetls arca, On oxamination the modical authority found them fit

for non-vorks aroea,,

\

. Py
b) . On thg basls of the sald Modlcal Ro-Examination,' threa
candidates namely S/Sx Ranjit Kumar Mondal, Dabdag Mondal and

-

Partha Chatterjee who were colour blind casas, joinod in 1994

" as trade apprentices in non-works araa _Md.; Khan having poox

vision,” was not mgagad fxid;, Khan profcrr.éd a w;it patition be- -
fore the Hon'ble High Court , Calautta in {900% 'iﬁior alia claiming
that he should be mgaged as a trade apprentice in DSP.

¢) Pursuant to direction of Hon'ble Court on hig writ peti-
tlon, Md. Ellas Khan was subsoquontly allowed to report for

apprenticeship tralning on 22.10.1996, He comploted the training
On 21410419994 ' '

d) ...‘o L]

“



e e

15 t.a.1.2013 withm.a. 719.2018

;;;)Qijsié:; ) 'j-i,} :i.i"<jﬁ"H€
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PR PR

Co Coamplation of tls aopronticaship and “on pasoing

AITT 'he was ogain moedically oxaminod on 2513102001 ’, Hao was

found unili fez the works a hcncc no offorcd omploymgnt 1n J
DsP . . PR et

| : s.‘J'__.‘,‘, .
e) - Belng agy:t eved hio t"iod another w:it patition NOq

5438 () /it before tag Honible Calcutta ngh.Court vhich
r. 28th Neveaber,! 2001 - inter. alia with tho -
dirgcticn tha;-zcs*omdent uthority shall roquost tho Burdwan

-
[+
»n

E})-
o
©

o

w

(3

[n)

<

ey
[e]

9]

Medical College & Hospital to constituto a modical boszd for .

the HcCACdl Eyaninabion o-'tha potitibnor ag to. whothor he has

.parfect vislon in ong Qfﬁ~dﬂd he,is capable of doing thC'job,

, autho-‘*v shall CCfSidqf‘nhO casg of petitionar iniha works ax

in works arca. It was furi e-_dxrectod thae the rcspondant

- ¢

" 0f non-woTks area us he casg may-ba Sueh dacicion 19 to ba -

. taken within throe months ¥ rom thg dato of rocoipt of quical

- reporg. It was further o;ce*cd by the Hon‘blo Court that in

€ase 2> fincs anv 4iass c:l y in giving appoinpod to thg potit

cific .roason tberoof and conmunicat

W

oner. CIP cust disclo

tha rgzson to tho pctltiomyrg.n

B R P I A
£) An appial was flled against tha cald"orded dated 28th

Novembax, 2001 . In pursiance of tha orddr of tha Hon tblg Appn

‘Court Md. Ellas Xhan wes examincd;bYra~dUlY*constihiféa'mgdigﬁ

board of DSP on 04.05.2902. He was. found unfit fof‘Woikb-aéaa'

and ¥ vaid 24t for nenawor /9 aroa in catogory 'C' pOste montic

?'in the ' Regula®icns for modical axamination of candidates 0

.
L 2 .

contd,,,,
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: ot
. “<~3Z{11A’ .

appointment in Z8ILY The Madical Roport datod;ﬁth May,QOOQ':'

,.i;,reprodqccd colove,

f The oard considared the report dated 07 4p22002 of
Burdwan Maodica! Collage & Hospital and also Regulations for
t:f&edical examinzticn ol candidates for appointmént in SﬁIL.

As Pa:;:raph 6, 1.1 of tho sald rogu*ation it statas -
‘that thae procedure app ited in casg of all tha onployocs to ba -
“récruitod tn SAIL, which includos in non~cxocutivos also(é.g.q)

5= 8ifce Khan was a Tradae Apprqntico it falls undartha. category
7B (04244 02-VIIL) ' '

:fﬁ‘“"‘x
&2

‘The P-;_cal examination of tha non axacutivoes givan

i
‘at para 6.3,3. and catogory i3 workers at 6.3'.3.2¢

cn Mcdical Examination the Board fohnd‘

P4 UYL Agulty of Vislont T - e
Acaulty of Naked' ~  Vith glassaess .
Vision * : -
RE Tl 007665 0 T BZ24 Wi Eh 0478 Doyl %00
Distance o -
. g&sion LE. . 6/9. . 0/9 with -0.,25 Doyl %0
o o ﬁ;ar Vision o
PR LE N
:;.*7u .Il. Colour Vision « Normal

' 7111, COpthalmic Examinotion - RE Ambhopro.' :
. ' S LE - Nozmal.:

CO'ﬂtdo e

L

o ————
. ¢
o -
EE
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while maka tha comparison with thc Burdwan Hedical
College & Hospital fiadingr it is obscrvad that on kaaping the-
power of tha glasses are sama as RE 0473 Doyl 900 and LE 025 0f
909 . Thg azefiy of vi,ionb; tha Board was found to bo 6/24 in
RE. The aduity of vision by the Board was ‘found .to be 6/24 in-

RE, The  ctuity of vislon diffors from thg Burdwan Medical Coll%
& Hospital rinalising o Thore 1s- no difforonce in findings in L

As par the sAlyfﬁgulaiion distanca vision 4.e, Acuity-
of vision should have bdeﬁ 6/1§ ‘withoﬁihgiaésbs in case of thes
be}ow 35 yoars of aga..s4nce-ud.,El}as Khan 45 Z. yoars 3 months
has dlstanca vision with glaésos shéuld havo baan 6/{2. But his
distant vision RE was found 6/24 which 19 below the aligiblo vi'

of appointmewt. Therofoxo as por SAIL rcgulation ho 18 not f£it £
apao*ntment in thg WOrks arod,

.
*

vy A ‘a-

Sincg in Catogory of thag distant wvision should be 6/1¢

- vath or without. glasJos in both ‘ayas and ir ona gyed porson ¢ ¢

in the hqaltky aya conridoring his LE vision 6/9 ho may bao salc

-

fit for Non-uorks aroa.t

g) - . As per tha SAIL " Rggulations for madical oxamination
of candidates  for oppointmant in YSAILY foliowing'po;ts ars
Included under said category 'C' post, -

Cétegofy L, ﬁorkers cngaged in othqr Jobs .outgly tho plant -

or'outside the mings and not covorod undar catgtory ‘At and 'ﬁ'

-

e

cont d‘o). N
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All unskilled wo}kcis ombloy'o'a in township..

14) Unskilled vorkexs in the mings 1nc1ud1ng wator

-

carrier cantan boys and’ any other dosignatiom o

not covereds,

— L e g
P
e

441)  Centcen Staff. )

1v) ' Hortitultura staff,,

v) - &un}stari'ai,' staff’and icind:od occupations’

Vi)h Qara-medical work ars m:rses and public hnalthwor?ers:
vii) Te;chers

viit) " Receiptionist

""'h. L .
sf 3 ix) Rol sphong Cborator ' talox operatorc, wi‘rnleus L
& S opardators lift op‘orat_:ors U I Te S
, T ’ % s*:: - ”'.L '{
x) Time Kaeepar Staff™ B
\/h.) . Mde, Ellas was a Tradae Appkontico in tho trado of

plumbing Which falls undaer category 'B' in tho;aaid rogulation

. for medical examination of candidates for éppoir‘x’tmoht in "SAIL"
-In t‘he mod ¢al ‘Examination Mde, Ellas Khan has baon found fit
only for category C! Posts in the non-works araqa,. linted 1n

| abovo. Para, which dogs not includa any posts on which his o |
skill 1n plumbing made can hag utilisod in. tho 1ntcroat of wo::}'

of the company, Morgover thara is no roquirament-of manpower

in any post listed in the said, categorys, €' In fact that

éonltdi'o‘l

g

—

e st B i




-

.

—.z,m--"-'q‘-. 3
M *

7

‘¥
'1'\ 090

r;( . "*=4
1"1 _' . o
. N

Z(*—

-

2“265
:§ppoiht Md. Khan oithox in works a

- w5

19 t.a.1.2013 with m.a. 719.2018

s a thust eroa for roduction of manpowor in our on going

; f on; to opimis'e manpower in DSP.as per corporate; strategyy

It is. the:efore, found that thara 18 no scopa to

Taa’ or in non. worko az:ea LI

. 'A S - “ )
lt'f “ .. . - -'-."'. - T "! o ;
“z . ' - . Dy e o e PR o ‘ A
L B T SRR T
L o S Al w ol
: R T

As per diroctivo of thc Hon',blo High C.ourt tbc ’

b i
:‘C?Mid“ing of.‘your casa 'ty Taskondant authozity ot Dsh g
;icomunicated to you N . . b - N . ‘,' - ~ir, -,‘ .-' ) - . T
i RS Thanking you,” = oL SOV

' i' .j". {- .. ’ . ' " ' L - .'i: T AR :‘:‘.}' .

§‘ ; _ Yours fatthfuldy, -

© Sd/- Ni1ptpsl Roy.
{ Nilotpal Roy). . -
Gmaral Managor I/C(P&A)
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We find:

(a)

(b)

Thét, the respondénts had carefully distinguished the cases
of the petitioner/applicant with that of other three candidates
of 1994 batch. The other three candidates were ‘colour blind’
and were allowed to join as trade apprentices in “non-works”
area whereas the petitioner/applicant, having poor vision,
was found fit only for “non-works” area in category “C” posts.
The respondents analyzed the results of the medical
examination as per their extant Regulation (6.2.4.2 ~ VIII} and
6.3.3.2. The applicant’s visual disabilities culminated in his
ineligibility for appointment in “works area” in the interest of
safety of the plant.

The said Regulations entitled him for appointment in
Category  “C” which the

post.  “Plumbing”, in

PR
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petitioner/applicant had trained, was not included in
Category “C7.

(d) Further, as VRS had already been introduced in DSP as a
part of corporate strategy for rationalization, there was nol
scope to appoint the applicant in non-essential pbsts.-

Hence, it is well established that the applicant could not have been
-appointed prior to Hon'’ble Court’s orders in WP. No. 14939 of 2002 as
his medical status did not entitle him to any post in “works area” on
grounds of safety. and Categorjn‘\C" posts in “non-works” area in which he
wés reportedly fit, did not include the trade in which he was trained as
an apprentice. Herein we would refer to the observations of Hon’ble Court

déted 28.11.2001 in WP No. 5438 of 2001 which noted as follows:-

. Admittedly, poor vision would be a hindrance for performance of
work in the work area, which may not only endanger the life of the petitioner
and property of the respondents but also of the lives of other co-workers.

Unless one possesses the standard of health and is medically fit, one
cannot claim appointment. At the same time, Section 22 of the Apprenticeship
Act prescribes that such apprentice does not ensure employment. It does not
create a right in favour of the workman nor an obligation on the part of the
employer. The offer of apprentice itself contained a clause which proves that the
petitioner by reason of said apprenticeship cannot claim employment. The
position in law is well settled. In any event, a training of apprentice does not
entitle a workman to be absorbed nor it confer a right of appointment in favour
of the workman. Neither it creates any obligation on the part of the employer to

give appointment to the petitioner after successful completion of
apprenticeship.”

While on this issue, we would refer to the Hon'ble Apex Court’s
directions in Lt. CDR. M. Ramesh v. Union of India & ors. (2019) 1
SCC (L&S) 213 reiterated in Dinesh Kumar Kashap v. Union of India
& ors. (2019) 3 SCC (L&S) 693, in which the Hon’ble‘ Apex Court had
rulec‘l fhat it is not incumbent upon employers to fill all posts but such
discretion should not be arbitrary, capricious and whimsiéal. In the
instant matter, the respondent authorities explained that the Company
was rationalizing category ~"C’ posts, Cafégbry ‘C’ posts did not include

. plumbing and also there was no need to engage a plumber.

40}‘
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'5.3. We note therefore that the applicant was“appointed on 24.11.2006

to comply with the orders of the Hon’ble Court in WP No. 14939 of 2002
(Singlf: Benchj subject to outcome of appeal in FMA No. 696/2007. The

appellate court issued its orders on 11.12.2008 and the authorities

""" issued the regularization orders on 4.2.2009 in compliance.

5.4. The petitioner/ applicant therefore cannot claim any béﬁefits viz-a-
yiz: candidatés‘e‘ngaged prior to February, 2009 as because his regular
appointment commenced w.e.f. 4.2.2009.

5.5. It is not the petitioﬁer/ applicant’s case that initial appointment of
Jr. Techniciaﬁs in DSP starts mscale S-4. Réﬁg'{i'létioné of theé respondent -
company also demand that the employees move up a career ladder Grade

S-I onwards. The petitioner/applicant has not brought before us any

~ regulation to the contrary that establishes that S-4 is the appropriate

‘ grade for the initial appointment of Junior Technician. Rather he has,

~himself averred that all 55 candidates were appointed in '1'9;99 in S-1

grade.
5.6. The applicant accepted his initial offer of appointment in

-24.11.2006 but he kept silent till January, 2008, before objecting to his

- grade. The arguments of his Ld. Counsel vthat, being vuinerable, he had

no option but to accept such offer does not appear to be convincing as he
could have accepted the offer of appointment without prejudice. It is

noted here that the respondent authorities, however, had offered him

, such appdiﬁtrhent without prejudice to their rights and contentions in

‘their appeal.

5.7. The appellate court’s orders were the final orders on the petitioner’s

prayer for being appointed in Grade S-4 and appellate court, while

. passing its orders, categorically observed as follows (emphasis supplied):-

“ Going through the offer of appointed dated 24" November, ?006, we find
that the writ petitioner was offered appointment as Junior Techmclap, S-1 grade
in Non-works area of Durgapur Steel Plant. Although the learned Single Judge
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directed the concerned authority of the appellant company to absorb the
" petitioner as Trade Apprentice belonging to that particular batch where fifty five
candidates were ‘given appointment out of fifty six, the said authority of the
appellant company, however, issued offer appointment to the writ petitioner as
Junior Technician, Grade ~ I and the said writ petitioner also accepted such
appointment without raising any objection. Therefore, both the offer of

appointment made by the appellants and  acceptance thereof by the

respondent/writ petitioner are not strictly in terms of the order undcr appeal
passed by the Learned Single Judge. O s g :

The learned Counsel representing the appeliants, however, fairly
submits that since the said writ petitioner has been working for a
considerable period, the said appellants are not inclined to remove him
from the job at this stage but his service would be regularized subject to
the result of this appeal. '

Ms. Debjani Sengupta, ' Learned Counsel representing the
respondent/writ petitioner submits that the said writ petitioner should be
" absorbed in S-1V grade instead of S-I grade.

We are not inclined to enter into the aforesaid dispute as the
concerned authority of the appellants offered appointment to the post of
Junior Technician, S-I grade to the respondent/writ petitioner and the
said writ petitioner had accepted the same on his own accord without any
specific reservation.

In any event, we appreciate the gesture of the concerned authorities -

of the appellants and dispose of this appeal by directing the appellants
herein to regularize the appointment of the writ petitioner in an
appropriate grade and scale at’an early date but positively within a period
of four weeks from date.”

The Hon'’ble Court appreciated the gesture of the appellate
respondents that he was offered appointment in S-1 grade. The Hon’ble
Appellate Court also noted that the Writ Petitioner had éccepted the
same on his own accord without any specific reservation. 'Accor-dingly,
while directing regularization, there was no indication or orders> by the
Hen’ble appeal court that the petitioner/applicant was to be regulaﬁzed
in any other grade.

5 8. The respondent authorities had made it clear, that, as per rules,
all initial entrants have to be eﬂ;gaged in S-1 grade and, there is no scope
under their extant rules to appoint a new entrant in S-4 grade and that
all others who had been engaged were initially in S-I Grade who

gradually moved up to subsequent grades in their years of service. The

H'responciients have painstakingly explained that others were engaged as

per their eligibility in both “works” and “non-works” area as per actual

reciuirement of the trades and availability of vacancies, vis-a-vis the

L e
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applicant who was trained as a plumber and whose skills were neither
listed nor required in the respondent company.

5.9. The applicant’s averments that he was twice deprived does not hold

~ good. The applicant was not 1mt1a11y engaged as a trade apprentlce as he |

falled in the medical examination. He was initially appomted v1de orders
of the Hon'ble Courts dated 8.6.2006 and thereafter regularized vide

Hon’ble Appeal Court’s orders dated 11.12.2018. The fact that he did not

object to S-1. grade at the initial point of entry on account of his

BT

vulnerablhty is contradlcted by his unconditional acceptance
5.10. The fact that the applicant was offered S-3 grade after a period of 8
yeai‘s as compared to others who were offered after a period of 18 months

is not correct as because the applicant was regularized only in the year

2009 whereas the other incumbents were ‘regularized right after

qualifying in the trade test and medical examination. The fact that others
have been engaged despite being medically unfit has been e);piained by.

the respondent authorities in justifying the need of such trades,

~ availability of vacanc1es and medlcal ﬁtness of cxted candidates.

'5.11.1In (i) Madhya Pradesh Electrimty Board v. S S Modh JT 1997

(7) SC 682;

| (iij Transmission Corporation of A.P. Ltd. v. P. Surya

Bhagvan, {2003) 6 SCC 353; |
| {iii) ‘Scltfai Mazdoor Sangh v. Municipal Corporation, 1995 |

Supp (1) SCC 227;
(iv) Syhdicate Bank v. Shankar Paul, 1997 (4) SLR 302 (SC);
(v Union of India v. Kishan Gopal Vyas, {1996) 7 SCC 134;
(vi) K. Gopinathan v. Union of India, (1992) 4 SCC 701;
(vii) Government of TN v. G. Mohanced Arﬁmcnudeen, {1 999j 7

SCC 499.”

-~
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The Hon’ble Apex Court had laid down the set of consistent
- .. principles of absorption as follows:- |
(I]The claimant for absofﬁtioﬁ must Be qualified to-»hold the 'post.-
The relevant date for determiniflg the eligibility criteria for the
purpose of absorption is relatable to the point of time of leaving |
‘the service by the ex-em'ployees.
2) ’I‘he.‘staff requirement and financial burden on the employer Will
have to be considered.
(3)Absorption cannot be made where it would amount to

disregarding appoihtment rules.

+ (4)The mere inclusion of a name in the panel for absorption does

not confer any right to seek permanent absofpti’c’m. |
(5) Basic pay cannot be reduced on absorption.
~ (6) Formulation of a scheme for absorption.

In the instant case, the applicant had failed m his medical .l
examination and, hence, at thé outset, was'not qualified as to be eligible
for appointment in the respondents’ company. The respondent
authorities were shy in engaging an incumbent suitable for a non-priority
area as they were undergoing a rationalization process in order to reduce

their financial expenses; particularly, in the case of non-essential staff.

Accordingly, the first three conditioﬁs not having been satisfied .inAthe.
case of the petitioner/applicant in 1999, his claims for S-4 Grade vis-a-
vis other incumbents who .were absorbed upon qualifying in
examinations, subject to availability of vacancies and requirement of
their skills, cafmot be }eﬂ{;rtéin'ed. | |

5.12 Further, in State of UP and others v. Raj Kiran Singh (1998) 8

SCC 528 it was held that continuance in service under interim orders of
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the Court does not improve claim of regularization. In particular, the

- Hon’ble Court held as follows:-

“es Besxdes, merely ‘because a person continues under the interim orders of
the Court, such continuance to the post cannot and, in this case, does riot '
confer on him any right for continuance, it does not enhance his case. for
regularization. It is only an intérim arrangement pending decision by the Court
and cannot disturb the position in-law or equities, as on the date of the
petition.”

CONCLUSION

6. In this case, the applicant was engaged as a trade apprentice upon
’ cll'irectio.ns of the Hon’ble Court and was allowed to appear in the trade
test by virtue 6f intefim orders. The matter was finally adjudicated upon
in appeal in FMA No. 696 of 2007 wherein the Hon’ble Court noted that
Accordingly, the petitioner /applic'ant cannot claim beneﬁf | of |
enhanced grade .S-4 as such claim is not supported by the extant
regulations of the respondént authorities. We are henc¢ of the considered
e .view that the appliclant" was correctly regularized iﬁ t_;h'é“post of Jr.
" Technician in S-I grade in aﬁtﬁority’s orders déted\4.2.2009.' |
7. The O.A. is dismissed. There Willlbe_ no orders on Costs.

M.A. No. 350/00719/2018 for early hearing of the O.A. is disposed

of accordingly.
g — .
{Dr. Nandita Chatterjee) (Bidisha Banerjee)

Administrative Member Judicial Member

- SP.



