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1. Neerja Madhhav, aged abou 57 %2 years, wife of , Sri
Beni Madav, resident of, Madhuban Sa, 14/96, N-5,
Sarangnath Colony, Sarnath, Varanasi - 221007,
(U.P.) Was posted as Assistant Director (Programmes),
at Akashwani, Rewa, Madhya Pradesh, but has since
been directed to be retired voluntarily from service vide
the impugned orders dated 23.02.2018 and
09.03.2018.

-Applicant.
VERSUS

1. The Union of India, through the Secretary, Ministry of
Information and Broadcasting, Government of India,
New Delhi.

2. Prasar Bharti (India’'s Public Service Broadcastor),
through the Director General, All India Radio, New
Delhi.

3. The Director General, All India Radio/Prasad Bharti,
New Delhi.

4. Sri F. Sheheryar, Director General, All India
Radio/Prasar Bharti, New Delhi

5. The Station Head Akashwani, Rewa, Madhya Pradesh.

-Respondents
Advocate for the Applicant : Shri Shyamal Narain

Advocate for the Respondents : Shri L P Tiwari
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ORDER

(Delivered by Hon’ble Mr. Pradeep Kumar, Member-A)

The present Original Application (OA) has been filed by

the applicant seeking, primarily, the following reliefs:-

“(a) allow this O.A. and quash the impugned orders dated
23.02.2018 and 09.03.2018 (Annexure Nos. A-1) and A-2
to Compilation No. I respectively), and issue a time-bound
direction to the Respondents to reinstate the applicant in
service w.e.f., 10.03.2018, with all consequential benefits,
including continuity of service and payment of arrears of
salary and all other emoluments, along with penal
interest, treating the impugned orders as void ab initio or
as having never been passed.

(b) Issue such other suitable orders or directions as might be
found just and proper in the facts and circumstances of
the present case.

(c) Award the costs of this Original Application in favour of
the applicant, throughout.”

2. The brief facts of the case are that the applicant herein
was working as Assistant Director (Programmes) in All India
Radio and was posted at Akashwani Station Rewa, Madhya
Pradesh. In reference to her application dated 21.12.2017,
she applied for voluntary retirement from service due to
certain unavoidable reasons. In this letter, she also
indicated that she was already on earned leave w.e.f.,
11.12.2017. Accordingly, three months advance notice
period may be counted from 11.12.2017. It was also

indicated in this letter that in case her earned leaves are
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exhausted, the balance towards the three month advance
notice period, may be recovered from her salary.

It was pleaded during arguments that with this, the
three month notice period ends on 10.03.2018.

The respondents vide their letter dated 23.02.2018
accepted the VRS request and indicated that this will take

effect w.e.f., 10.03.2018 afternoon.

The applicant pleads that this letter was dispatched
from the Office on 27.02.2018 and was received by her only
on 12.03.2018. However, prior to this, she received a
whatsapp message from her Rewa Station Director wherein
a copy of the letter dated 23.02.2018 was forwarded to her
and it was mentioned that she came to know only on
06.03.2018 that her request for VRS has already been
accepted.

3. The applicant pleads that even before receipt of this
information on whatsapp or through Dak, she had already
represented on 26.02.2018 to Director General, All India
Radio, New Delhi pleading for withdrawal of her VRS
request. This was received by the respondents as seen from
the letter issued by respondents on 09.03.2018 wherein her

request for withdrawal was not agreed to in terms of Rule
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48 (a) (4) and accordingly it was advised that her VRS shall
come into force w.e.f., 10.03.2018 afternoon.

The applicant pleads that another letter was issued on
09.03.2018 by the local office at Rewa to indicate that the
applicant be relieved from duties on 10.03.2018 afternoon
on the basis of her VRS request which was approved vide
order dated 23.02.2018 and she was advised that all the
Government materials i.e., ID Cards etc may be returned to
the Office and no dues certificate be obtained.

The applicant pleads that the question, in respect of
voluntary retirement request and withdrawal of the same
and action to be taken in this regard, has been gone into by
Hon’ble High Court of Delhi in WP (c) 9304/2019 & C.M.
No. 38360/2019) - Poonam Garg vs IFCI Venture
Capital Funds Ltd Through its Managing Director &
Ors., and was decided on 27.09.2019. While
pronouncing this judgment, the Hon’ble High Court relied
upon several judgments by Hon'ble Apex which are as
under:-

(i) Balram Gupta Vs Union of India & Anr on

01.09.1987 1987 AIR 2354, 1987 SCR (3) 1173
delivered on 01.09.1987;
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(i)  J.N. Srivastava vs Union of India (UOI) and Anr
delivered on 22.09.1997 AIR 1999 SC 1571,
(1999) ILLJ 546 SC, (1998) 9 SCC 559;
(i) Ashok Kumar Sahu Vs Union of India & Ors
delivered on 08.08.2006 Supreme Court Appeal
(civil) 59 of 2004
(iv) Greater Mohali Area Development Authority &
Another Vs Manju Jain & Ors — Civil Appeal No.
6791 of 2010 (Arising out of SLP (C) No. 6427 of
2008) - delivered on 19.08.2010;
(v) Air India Express Ltd Vs Capt. Gurdarshan
Kaur Sandhu Civil Appeal No. 6567 of 2019 @
SLP (Civil) No. 28182 of 2018 - delivered on
22.08.20109 -
4. Taking reliance on the above judgments, the applicant
pleaded that an employee who had submitted request for
voluntary retirement scheme, is also required to give three
months advance notice. In the instant case, the advance
notice period was to end on 10.03.2018. Even if the request
for voluntary retirement has already been accepted, the
employee concerned has the option to withdraw the request
for going on VRS and the competent authority is required to
give cogent reasons, in case, the said request for withdrawal
IS not to be accepted.
It was brought out in the relied upon judgments that

the competent authority can deny the acceptance of

withdrawal request only in such a condition where
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alternative appointment in lieu of the voluntary retirement
has already been made. In other cases, withdrawal request
IS required to be accepted.

5. In view of the foregoing, applicant pleads that her
withdrawal request, which was in knowledge of the
respondents, could not have been rejected as no alternative
arrangement on her vacancy was made and she had made
her request for withdrawal on 26.02.2018, i.e., much before
voluntary retirement was to come into effect w.e.f.
10.03.2018 AN.

6. It was pleaded that since her request for withdrawal of
VRS was denied based on Rule 48 (a) (4) without giving any
reasons thereof, such denial is not acceptable and she is
required to be treated as on duty w.e.f., 10.03.2018 with all
consequential relief.

7. The applicant also pleaded that Hon'ble Apex Court
has also held that in these conditions, even if the employee
was already retired, it was the administration who had
stopped him or her from performing duty and accordingly
when the employee was to be taken back on duty, he/she
should also be paid his or her due salary and allowances for

the intervening period. A similar request was made by the
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applicant.

8. Per contra, the respondents opposed the OA. It was
pleaded that the applicant had given a request for voluntary
retirement on 21.12.2017 wherein as per the request of the
applicant three months time was to be counted from
11.12.2017 as she had already proceeded on leave from this
date. The three months time was to end on 10.03.2018. The
voluntary retirement request was already accepted vide
order dated 23.02.2018 wherein it was clearly indicated
that VRS came into force w.e.f. 10.03.2018 afternoon.

0. It was admitted that the applicant had preferred an
application dated 26.02.2018 wherein her request for
seeking voluntary retirement was sought to be withdrawn.
This withdrawal request was rejected by the Director
General, All India Radio, New Delhi vide their letter dated
09.03.2018. This letter reads as under:-

“3f ARG AlE, TERS (FREH) (A ) o o
21.12 .2017 & 39s] 3dcsl H Tfeos Hdlagd & fav
AT FGT T afew fear am

Safr 3 ARer AtyE, ganr U v wWieee
Jargfa & 3udad Afew N @ A A S Hr s
IR gerA oSl It Agiflaceres, 3merREmT a 3 R
AYg 1 Fdfees darfaghy & Aifed &I FT@ER wT o ar
|

St fesieh 10.03.2018 (3TTTEsT) A 3f ARG AT
AT & 5 Tiftoew Jafagia & 3dea @ fgae
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23.02.2018 & 3G & dgd TR I FHRT & gRad
Y feIr Irar |

Stefeh 31 oo AT, o feali 26.02.2018 & 39t
HASA & dgd SRR AU Fileod Aaifagid & Hdged ol
AT ol T A fHAT § |

Fafe st dARer AE, qEw eRR wftew darfagfa
¥ e ' AGH A F IGAU A 37 AT A e
48 - U (4) & dgd 1 q§ 33k weww wiOeEdr IEh
Hgifaeers, FrFRETl & a9 F 59 FGAT F FEHPR TGt
fFar 3 1

SHIfIT 3T &I 3@ §U T 37 AR AT, Hgleh
forcers (F%H) () feeTre 23.02.2018 T IRT 3G & AR
SRl Tafeow Aarfaghy TR T S WX feareh 10.03.2018
(3TITET) B HrRIHFA fhar Sar g |

SO FETS U, JTRRIATON & eTAIET A ST fha ST )

(Emphasis supplied)

10. In follow up of the acceptance of the VRS request, the
local Akashwani Office at Rewa also issued a letter on

09.03.2018 which reads as under:-

“ARITIC T, ThTerarcll, A5 ool & 3L HATH 08
/39 /2016 - TH-1 (T)/194 UF 312 Hd 08 /39 /2016 -
TH-1 (T)/227 feark 23 - 02 - 2018 TUF 09 -03 -2018
(ORHfd Hel@led) & GaRT 31 ARl ATYd, HgEF feIgerh
(FTIHHA) (ded) &1 Tafeow dar fAgfa Aifcd TR & &
aRomAEa®T S ARG AnE, WERE  Fold  (FiEH)
srerrerarofl, a1 w1 wWRew a1 fAgfa 3R w e
10.03.2018 (3IWRM+E) ¥ 3% Ug & FRAH T fHAT ST 81

ST IRl AT &l TATE &F Sl g I I TR FTHAT
ug aR@y 97 31fe S FaTerd eant afe g o a1 § 30

aT9E Y AT H Al - ST GATOT 9T & A"
(Emphasis supplied)

11. It was pleaded by the learned counsel for the
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respondents that the request for withdrawal of the VRS was
made subsequent to the date when the voluntary retirement
request was already approved and accordingly it could not
be given credence. In any case, detailed order was passed
on 09.03.2018 rejecting the withdrawal request relying

upon Rule 48 (a) (4) which is quoted below:-

“A Government servant, who has elected to retire under
this rule and has given the necessary notice to that
effect to the Appointing Authority, shall be precluded
from withdrawing his/her notice except with the specific
approval of such authority: Provided that the request for
withdrawal shall be made before the intended date of
his/her retirement.”

12. It was further pleaded by the learned counsel for the
respondents that a perusal of the withdrawal request made
on 26.02.2018 indicates that it was not a clear withdrawal
but it was conditional withdrawal and a conditional
withdrawal request cannot be agreed to. Accordingly, it was
the VRS request dated 21.12.2017 which was effective and
was approved.

13. It was further brought out in the counter affidavit that
out of 26 years of service rendered by the applicant she was
posted at Varanasi for 24 years and while withdrawing the
application for VRS, the applicant has also given a condition
that she needs to be posted at Varanasi as it was not

possible for her to continue her service at Rewa. In this
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connection, the respondents drew our attention to the letter

dated 26.02.2018 for withdrawal of VRS request.

as under:

It reads

14.

“fdorRIAgd® 3deld ®oll & &I 3MUell Iare vd ulRdR JFdotlt
pfeuR AeRABN S PRUI A SJers 2017 A 3AfSiA sramrel U= off B!
3Gl U5l Bd 3[AdI9l dGT8 Silol <t ol 8ff ol AR U= & S off, udog b2
ot ferorr fopft yd Jaen & M Adol oldaz 2017 A AP &1 SRI &M $A
JAFdet 3 dol RFerfer Iute DIl BT DS UsT MUch! Adr 3 IRIA HIRIH GRI Sl
Uo¢] DIS I of UIDR 3iR 3MUHIG] A MBI BIb2 A I ol 21 &R
2017 oI 3ol dfeesel Aar forqfer I 3idGel U IfRIA ATeIA SR ST {1
oIt f311apT WIfft b 913 31 31T A =1 DS ol olal et 3 |

Stola3t 2018 31 3mud 3Ser A IR Adol Reflst @2 &= srm 31 A
3L &l

52t Foigsl 3 YoI: 31asId DRIoll 8 b ol 3R 2016 I 3rmrorarl,
311 31 314oll UGHIR 9Iaul fdpar &l 312 ufey sRreoliauii Aar i aRvRd i
R Ug R R 3l wp Yit fas 3 ONGC 31 st dsifoid 81 et
fpoire =1 gt di.ua. armurRtt 3 sreerIord & | 312 Uc & o sifusoret s arct
31 80 R3RID DRI FarRY wifl ©fl srsas &l Sirdr 31 sl 3tar d I8 gu s
UDIR B} IS Bt 2 |

31Ul FArFel ud uIfyarf¥as eIl ShT 312 JIUDT RIT6l TP DAY
38U dlol 01 oAt 2017 Pl IRIA ATEAA GIRI UGI CIRIB JIDIAIVT, TRV
3 D2 ol oI fordgel-ust 1St el 3iraprorarnil, aruRil 3 ADP & ol ug £ st
3 ORI fop2t ol sRyfden o1&l alsfil

gol: 02 orda= 2017 o aft ot 3R ATe=191 GRI $-d1ct 3iiR Ul ule
SRI CRAW2 D2 Gol DI ordcGel-Usl ISl Ueq g & Dl 3Uol Bb AlSell
3IfErPRl & 3Rl U2 &rol ofal f&r Stafdd 17 sragar 2017, 03 oideR
2017 wd 29 feier 2017 ol ot 3o 3ot d31 Avft & siferpIfd=l b
ciR1we, fStofdl 3opRle UR off ciIw: &, f[pd el e citenl bl Ffden dI &rol
3 BT GoIciI2 A FoIctl2, P A Ded CRIB2 b3 31T, A Acoid -1 , 2
ed 03 |

3 fordcol 3 Pl DRI deol AD GU Silol D DRV HIAAYL 3
33 dol TR Aar forgfer o1 Sl 3dGet U ¢ [T e 3 forea wa
B0 A1 ¢iRIBR (1) Farey oRull A (2) urfai¥e aiRfiedi (3) JuEA -bA
3rerdl (4) ®uuol adi Afdctl @l 331 34 9 uf¥dR A g2 of 3ol Sl PRI
U2 AGGAANYID AR o3, rp1orantl, drRIvRl 3 w2l bl pur o2 difd
31 3rueil I AR quif &bl oilp3l Sl A D2 APl gd Ufdid 3mdger bl pidh
3Actoolol |
MU s oft 3oRler & bt M VRS foRIdA @ gu Sl dd 3o
JeATOII(RUI  3IDIIAIT, aRIVRA 3 ofdl Bl SIIl, #3I DI Fdlpd Dol
b1 pur o2 a=Nfp $kar i 3rdbel 36 urell AHa oidl 3 |
(Emphasis supplied)

It was pleaded that in view of the foregoing, there is no
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merit in the OA. As per the applicant's request, the VRS

was accepted and it had come into force w.e.f., 10.03.2018

afternoon which has already been implemented also.

Accordingly, OA needs to be dismissed.

15. The applicant countered the arguments put forth by

the respondents and following was pleaded:-

(@)

The pleading by the respondents that the
withdrawal request was conditional cannot be
accepted. If the withdrawal request was taken to
be conditional, the respondents were required to
indicate in their decision 09.03.2018 (quoted in
para 9 supra) that the withdrawal request was
conditional and hence it cannot be accepted. As
against this, the respondents indicated that
withdrawal request is being rejected on the basis
of Rule 48 (a) (4). There is not even a whisper that
the rejection was on account of withdrawal
request being conditional.

Further, even in the written averments
submitted by the respondents there is no whisper
anywhere that the withdrawal request was

conditional. The only reason for rejecting the
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withdrawal request was under Rule 48 (a) (4).
Accordingly, the respondents cannot be
granted any liberty to add more grounds for
rejection of the withdrawal request now. In this
regard, the applicant relied upon the following
judgments to plead that the respondents cannot
be allowed to add arguments beyond the
pleadings already on records:-
(i)  Mohinder Singh Gill & Anr vs The
Chief Election Commissioner, New
Delhi & ors delivered by Hon'ble Apex
Court on 02.12.1977 1978 AIR 851,
1978 SCR (3) 272
(i)  Bachhai Nahar vs Nilima Mandal &
Anr. (Civil Appeal Nos. 5798-5799 of
2008) delivered by Hon’'ble Apex Court
on 23.09.2008 and reported as (2008)
17 SCC 491
(i)  Mukesh Singh and 4 Ors Vs Saurabh
Chaudhary And another delivered on

03.05.2019 by Hon’ble Allahabad High
Court - First Appeal No. 594 of 2018

16. Accordingly, it was pleaded by learned counsel for the
applicant that the VRS request was submitted on
21.12.2017. It was also accepted also vide order dated
23.02.2018. However, before voluntary retirement was to
come into effect on 10.03.2018 afternoon, the applicant had

already submitted her request for withdrawal of the VRS on
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26.02.2018. This was received in time by respondents as is
clear from their rejection dated 09.03.2018, without
assigning any except making a bald statement of Rule 48 (a)
4).

Accordingly, in terms of various judgments of various
Courts, this withdrawal cannot be denied, unless there are
adequate reasons and this also in a very narrow compass of
“if an alternative arrangement has been made”. In the
instant case, no such reason of alternative arrangement
having been made, was advised. Accordingly there is no
reason to deny the withdrawal request. Accordingly, the OA

IS required to be allowed with consequential benefits.

17. The matter has been heard at length. Shri Shyamal
Narain, Advocate represented the applicant and Shri L P

Tiwari, Advocate represented the respondents.

18. Position, as it has emerged in this case, is as follows:
(@) Applicant was posted at Varanasi for 24 years of her
service out of total 26 years and she was posted as
Assistant Director (Programmes) at AIR Station Rewa since
August 2016 and she proceeded on earned leave w.e.f.
11.12.2017.

(b)  While on such leave, she tendered her application
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dated 21.12.2017 seeking voluntary retirement and
requested for mandatory three month notice period to be
counted from 11.12.2017 which was to end on 10.03.2018.

(c) The Voluntary Retirement request was agreed to vide
DG, Prasar Bharti letter dated 23.02.2018 and as per this
approval, the voluntary retirement was to take effect from
10.03.2018 (AN). This was dispatched by Dak on
27.02.2018.

(d The applicant submitted another Iletter dated
26.02.2018, seeking to withdraw her request for voluntary
retirement which was submitted on 21.12.2017. This was
received by respondents well within the three month notice
period and before retirement came to take effect on
10.03.2018 (AN), as seen from a letter issued by DG, Prasar
Bharti on 09.03.2018 wherein the withdrawal request was
rejected. The only reason indicated in this letter was that
withdrawal request was examined under Rule 48 (A) (4) and
the competent authority has not agreed.

(e) The local AIR office at Rewa issued a letter on
09.03.2018 that applicant stands voluntary retired and she
stands relieved from duties w.e.f. 10.03.2018 (AN).

18.1 Thus, it appears that she was voluntarily retired while
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she was still continuing on her leave w.e.f. 11.12.2017.

19. In this context, it needs examination whether she
could have withdrawn her request on 26.02.2018, to
proceed on voluntary retirement after it was already
accepted on 23.02.2018, as respondents had received such
a request before voluntary retirement was to become
effective from 10.03.2018 (AN).

This question was examined by Hon’ble High Court of
Delhi in WP (C) No0.9304/2019, Poonam Garg vs. IFCI
Venture Capital Funds through its Managing Director
and others, and judgment was delivered on 27.09.2019.
The background of this case as noted by Hon’ble High Court

and the judgment thereupon is reproduced below:

2. L the petitioner offered to voluntarily retire by
way of her notice dated 07.06.2019 addressed to the
respondent no.3/Managing Director of the Company, in
accordance with the IFCI Venture Capital Funds Limited
Staff Regulations, 2019 (,Regulations” for short), and
requested to be relieved from service w.e.f.
07.09.20109. .......

XXX XXX XXX

3. Within six days of submitting her notice, on
13.06.2019, the petitioner sought to withdraw her
request for voluntary retirement from the Company
while expressing her willingness, in the interest of the
organisation, to accept any role/responsibility assigned
to her by the Company. In the meanwhile, as the
petitioner had requested to be relieved from service only
w.e.f. 07.09.2019, she continued to discharge her duties
without any interference. On 04.07.2019 however, the
Company issued the impugned order to the petitioner
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informing her that while her request for voluntary
retirement had been accepted by the Competent
Authority, her letter dated 13.06.2019 seeking
withdrawal of her request for voluntary retirement had
not been considered favourably and that, resultantly,
she would be relieved from service on 06.09.2019.....”

19.1 The Hon’'ble Court relied upon several judgments by
Hon'ble Apex Court and reproduced the rulings by Apex
Court. Relevant parts of judgment by Hon’ble High Court

are reproduced as under:

“16. The question as to when an employee can be
allowed to withdraw his request for resignation or
voluntary retirement and the employer’s right to reject
such request for withdrawal has been considered by
the Supreme Court from time to time and the common
thread running through all these decisions is that in
normal circumstances, an employee can withdraw its
resignation before it comes into effect or operation. In
this regard, reference may be made to paragraph 41 of
Union of India Vs. Gopal Chandra Misra (1978) 2 SCC
301.

"41. The general principle that emerges from
the foregoing conspectus, is that in the
absence of anything to the contrary in the
provisions governing the terms and conditions
of the office/post, an intimation in writing
sent to the competent authority by the
incumbent, of his intention or proposal to
resign his office/post from a future specified
date can be withdrawn by him at any time
before it becomes effective, i.e. before it effects
termination of the tenure of the office/post or
the employment.”

17. The Apex Court in Air India Express Limited and
Ors. Vs. Gurdarshan Kaur Sandhu 2019 (11) SCALE
310 has in paragraph 17 of its decision, after
considering its earlier decisions in Gopal Chandra
Misra (supra), Balram Gupta (supra), Punjab National
Bank Vs. P.K. Mittal 1989 Supp (2) SCC 175 and J.N.
Srivastava (supra), summarised the circumstances in
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which withdrawal of a request for voluntary retirement
can be permitted by observing as under:

"17. It is thus well settled that normally,
until the resignation becomes effective, it is
open to an employee to withdraw his
resignation. When would the resignation
become effective may depend upon the
governing service regulations and/or the
terms and conditions of the office/post. As
stated in paragraphs 41 and 50 in Gopal
Chandra Misra, "in the absence of anything
to the contrary in the provisions governing
the terms and conditions of the office/post"
or "in the absence of a legal contractual or
constitutional bar, a ~prospective
resignation” can be withdrawn at any time
before it becomes effective". Further, as laid
down in Balram Gupta, "If, however, the
administration had made arrangements
acting on his resignation or letter of
retirement to make other employee available
for his job, that would be another matter."”

19.2 The Hon’ble Court relied upon another decision of
Hon’ble Apex Court in Punjab National Bank vs. P.K.
Mittal, 1989 Supp.(2) SCC 175, wherein following

observations were made:

“Since the withdrawal letter was written before the
resignation became effective, the resignation stands
withdrawn, with the result that the respondent
continues to be in the service of the bank.”

19.3 The Hon’ble High Court gave following directions and

allowed the Writ:

“21. Thus, when looked at from any angle it is evident
that the petitioner was well within her right to seek
withdrawal of her request for voluntary retirement before
its effective date. If paragraph 33(2)(v) is taken as not
being applicable to the petitioner's case, then her
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request had to be considered as per the general
principles laid down by the Supreme Court, which as
noted hereinabove prescribe that a request for
resignation can be withdrawn anytime before it becomes
effective. The petitioner’s voluntary retirement was to be
effective from 07.09.2019, not only as per her
application but even as per the alleged acceptance of the
respondent. Her withdrawal application, therefore,
having been made much earlier, was liable to be
accepted. On the other hand, if paragraph 33(2)(v) is
taken as being applicable to the petitioner’'s case, the
only rider therein is that the leave of the Competent
Authority was required before seeking such withdrawal,
but as rightly contended by the petitioner the Competent
Authority cannot be permitted to exercise its discretion
in this regard in a wholly whimsical and arbitrary
manner. The petitioner has served the Company for 24
years without any complaint whatsoever against her and
had been promoted as a General Manager, yet its
impugned order assigns no reason whatsoever for
rejecting her request. There is also no reason as to why
the Company should not permit the petitioner to seek
withdrawal of her request, especially since she sought
the same within barely 6 days of her making the
application for voluntary retirement. It is not even the
case of the Company that they had appointed any new
person to assume the duties of the petitioner or had in
any manner invested in training any new employee for
the post which she was holding. Merely because the
respondent No.1 had issued an order on 11.06.2019
redistributing the duties of its employees, would not be a
ground to deprive the petitioner of the right available to
her under law. ...

XXX XXX XXX

... In the facts of the present case, when the withdrawal
was sought within a short span of time when neither any
new personnel had been appointed nor any substantial
reorganisation of personnel had been carried out by the
Company, the rejection of the petitioner”s request for
withdrawal was wholly unjustified. ...

XXX XXX XXX

22. | also find merit in the petitioner's contention that
even if the respondent’'s plea that her request for
voluntary retirement made on 07.06.2019 had been
accepted on 08.06.2019 is taken on its face value, the
same itself clearly records that her retirement was to be
effective from 06.09.2019 (07.09.2019 being a holiday)
and, therefore, she was entitled to withdraw the same
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before the effective date mentioned in the alleged
acceptance order dated 10.06.2019. The Apex Court has,
in Air India Express Limited (supra), reiterated that it is
open for an employee to withdraw his resignation at any
time until the same becomes effective. This right, no
doubt, is subject to there being a specific bar in the
regulations or upon the employer demonstrating that it
had made alternative arrangements after accepting the
employee’'s request for voluntary retirement. In the
present case, neither has any provision in the
Regulations prohibiting such withdrawal been pointed
out nor have the respondents been able to demonstrate
that they had appointed any other employee in place of
the petitioner.”

20. In the instant case, withdrawal request was made on
26.02.2018, i.e., well before the voluntary retirement was to
come into effect on 10.03.2018 (AN) and it was in the
knowledge of respondents. Accordingly, respondents were
required to consider it and allow it unless there were
adequate reasons to reject the same. The only reason
advised was non-acceptance by competent authority under
Rule 48 (a) (4) without assigning any reason thereof. (This

rule is reproduced in para 11 supra).

20.1 This specific question was examined by Hon’ble Apex
Court in Balram Gupta (para-3 supra). In this case
petitioner sought voluntary retirement vide his letter dated
24.12.1980 w.e.f. 31.03.1981. This was approved vide letter
dated 20.01.1981 and was to come into effect on

31.03.1981 (AN). However, petitioner changed his mind
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and represented on 31.01.1981 to withdraw his notice of
voluntary retirement. This was not agreed to and he was
retired w.e.f. 31.03.1981 (AN). The reason given for such
rejection was that his withdrawal request “has also been
considered and found not acceptable”. The observation by
Hon’ble Apex Court and decision thereon is reproduced

below:

“The facts, therefore, are that the appellant offered
to resign from his service by the letter dated 24th
December, 1980 with effect from 31st March, 1981 and
according to the appellant his resignation would have
been effective, if accepted, only from 31st March, 1981.
Before the resignation could have become effective the
appellant withdrew the application by the letter dated
31st of January, 1981, long before, according to the
appellant, the date the resignation could have been
effective. In the meantime, however, prior thereto on
the 20th of January, 1981 the respondent has
purported to accept the resignation with effect from
31st March, 1981. The appropriate rule sub-rule (4)
of Rule 48-A of the Pension Rules as set out
hereinbefore enjoins that a government servant shall be
precluded from withdrawing his notice except with the
specific approval of such authority. The proviso
stipulates that the request for withdrawal shall be
made before the intended date of his retirement. That
had been done. The approval of the authority was,
however, not given. Therefore, the normal rule which
prevails in certain cases that a person can withdraw his
resignation before it is effective would not apply in full
force to a case of this nature because here the
Government servant cannot withdraw except with the
approval of such authority.

XXX XXX XXX

What is important in this connection to be borne in
mind is not what prompted the desire for withdrawal
but what is important is what prompted the
government from withholding the withdrawal. In this
respect the government affidavit certainly lacks
candour. In appropriate cases where the Government
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desires that public servant who seeks voluntarily to
resign should not be allowed to continue, it is open to
the Government to state those reasons.

XXX XXX XXX

We are unable to accept this submission and this
position. The dissolution would be brought about only
on the date indicated i.e., 31st of March, 1981, upto
that the -appellant was and is a Govern- ment
employee. There is no unilateral termination of the
same prior thereto. He is at liberty, and entitled
independ- ently without sub-rule (4) of Rule 48-A of the
Pension Rules, as a Government servant, to withdraw
his notice of voluntary retirement. In this respect it
stands at par with letter of resignation.

XXX XXX XXX

that there should not be arbitrariness and hostile
discrimination in Government's approach to its
employees. On behalf of the respondent it was
submitted that a Government servant was not entitled
to demand as of right, permission to withdraw the letter
of voluntary retirement, it could only be given as a
matter of grace. Our attention was also drawn to the
observations of this Court in Raj Kumar v. Union of
India, [1968] 3 S.C.R. 857. There the Court reiterated
that till the resignation was accepted by the
appropriate authority in consonance with the rules
governing the acceptance, the public servant concerned
has locus poenitentiae but not thereafter. Undue delay
in inti- mating to the public servant concerned the
action taken on the letter of resignation may justify an
inference that resignation had not been accepted. But
in the facts of the instant case the resignation from the
Government servant was to take effect at a subsequent
date prospectively and the withdrawal was long before
that date. Therefore, the appel- lant, in our opinion,
had locus.

XXX XXX XXX

It may be a salutary requirement that a
Government servant cannot with- draw a letter of
resignation or of voluntary retirement at his sweet will
and put the Government into difficulties by writing
letters of resignation or retirement and withdrawing the
same immediately without rhyme or reasons. Therefore,
for the purpose of appeal we do not propose to consider
the question whether sub-rule (4) of Rule 48-A of the



22
OA N0.330/01079/2019

Pension Rules is valid or not. If properly exercised the
power of the government may be a salutary rule.
Approval, however, is not ipse dixit of the approving
authority. The approving authority who has the
statutory authority must act reasonably and rationally.

XXX XXX XXX

The appellant has stated that on the persistent
and personal requests of the staff members he had
dropped the idea of seeking voluntary retirement. We
do not see how this could not be a good and valid
reason. It is true that he was resigning and in the
notice for resignation he had not given any reason
except to state that he sought voluntary retirement. We
see nothing wrong in this. In the modern age we should
not put embargo upon people's choice or freedom. If,
however, the administration had made arrangements
acting on his resignation or letter of retirement to make
other employee available for his job, that would be
another matter but the appellant's offer to retire and
withdrawal of the same happened in so quick
succession that it cannot be said that any
administrative set up or management was affected.

XXX XXX XXX

We hold, therefore, that there was no valid reason for
withholding the permission, by the respondent. We
hold further that there has been compliance with the
guidelines because the appellant has indicated that
there was a change in the circumstances, namely, the
persistent and personal requests from the staff
members and relations which changed his attitude
towards continuing in Government service and induced
the appellant to withdraw the notice. In the modern
and uncertain age it is very difficult to arrange one's
future with any amount of certainty, a certain amount
of flexibility is required, and if such flexibility does not
jeopardize Government or administration,
administration should be graceful enough to respond
and acknowledge the flexibility of human mind and
attitude and allow the appellant to withdraw his letter
of retirement in the facts and circumstances of this
case. Much complications which had arisen could have
been thus avoided by such graceful attitude. The court
cannot but condemn circuitous ways "to ease out"
uncomfortable employees. As a model employer the
government must conduct itself with high probity and
candour with its employees.
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In the aforesaid view of the matter, we are unable to
sustain the judgment and order of the High Court of
Delhi dated 13th of July, 198 1 and the same are,
therefore, set aside. The appeal is accordingly allowed
with costs and the appellant is entitled to be put back
to his job with all the consequential benefits being
treated as in the job from 31st of March, 1981.”

20.2 This question was again considered by Hon’ble Apex
Court in Air India Express Limited and ors. vs. Capt.
Gurdarshan Kaur Sandhu, Civil Appeal No0.6567/2019

decided on 22.08.2019. Hon’ble Court held:

“11. It is thus well settled that normally, until the
resignation becomes effective, it is open to an employee
to withdraw his resignation. When would the resignation
become effective may depend upon the governing service
regulations and/or the terms and conditions of the
office/post. As stated in paragraphs 41 and 50 in Gopal
Chandra Misra4, “in the absence of anything to the
contrary in the provisions governing the terms and
conditions of the office/post” or “in the absence of a legal
contractual or constitutional bar, a ‘prospective
resignation’ can be withdrawn at any time before it
becomes effective”. Further, as laid down in Balram
Guptab, “If, however, the administration had made
arrangements acting on his resignation or letter of
retirement to make other employee available for his job,
that would be another matter.”

20.3 In the instant case, applicant was denied permission
to withdraw her voluntary retirement request on non-
acceptance by competent authority under Rule 48 (a) (4)
simpliciter. No reasons were advised. The denial therefore
cannot be held as reasonable.

21. Respondents have also pleaded in arguments in Court

that the withdrawal request was conditional and hence
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could not have been agreed to. The withdrawal request
dated 26.02.2018 has been seen (para-13 supra). Following
Issues emerge as narrated in this request:

(@) She had applied for voluntary retirement under

certain emotional stress for which certain incidents

were narrated.

(b) She was 56 years of age and should not be kept

away from her family who stay at Varanasi.

(c) She requested to cancel her voluntary retirement

request dated 21.12.2017 and till such time she is

not transferred to Varanasi she be granted leave as

she could not stay alone at Rewa any more.
21.1 It is clear from above, that even though applicant has
contended that this request was unconditional in respect of
withdrawal of voluntary retirement and it was only a further
request for transfer to Varanasi, this withdrawal request is
actually conditional as her reporting for duty was
contingent upon her being transferred from Rewa to
Varansi.

In this context, whether such conditional request can
be considered or not, was gone into by Hon’ble High Court

of Gujarat in Nalinikant J. Baxi v. Chairman & Managing
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Director, [(1987) ILLJ 388 Guj]. The observations made by

Hon'ble Court are as under:

“9. However, the argument of the Bank that the
application for withdrawal of the notice of voluntary
premature retirement has to be unconditional one,
may be examined. The regulation governing the notice
of voluntary retirement for officer employees and grant
of approval in case the withdrawal thereof is sought,
does not say that an application for withdrawal of
voluntary retirement notice should not contain any
condition whatsoever. An application for withdrawal of
notice of voluntary retirement may be conditional also.
It may contain certain terms and conditions for the
purpose of withdrawal of the notice of voluntary
retirement. Such an application cannot be thrown away
on the ground that it contained certain terms and
conditions for the withdrawal of the notice of voluntary
retirement. The Competent Authority of the Bank will
have to consider the same on merits. It may be that
there may be certain conditions which may not be
acceptable to the Bank and therefore, the Bank may not
grant the approval sought for. But there is nothing in
the Regulation which restricts the right of an
employee/officer to make an application together with
certain conditions. Even if the application for
withdrawal of notice of voluntary retirement
contained certain conditions, the Competent
Authority will have to consider the same on merits
and decide accordingly. On consideration of the
merits, it may be that the Bank may come to the
conclusion that the condition attached was such
that the approval cannot be granted. But that is
altogether a different thing. Simply because the
application contained certain conditions, it cannot be
said that the application was not maintainable at all
and that it was not required to be considered on merits.
Moreover, the petitioner contends that his letter of
withdrawal of notice of retirement was not conditional,
but it was coupled with a request to post him at
Ahmedabad. Such construction may be possible. But in
above view of the matter, it is not necessary to go into
details on this point.”

(Emphasis supplied)
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The Hon’ble High Court relied upon a judgment by
Hon’ble Court. The case reference and the observations
made are reproduced below:

“12. ... Similar question arose in Special Civil
Application No. 913 of 1983 decided on Feb. 3, 1984
(Coram : R. C. Mankad, J.). In that case a State
Government Resolution dated Feb. 3, 1978 which
contained similar provision regarding notice of
premature voluntary retirement came up for
interpretation. The Resolution provided for voluntary
retirement after giving three months' notice by the
employee concerned. As regards the withdrawal of notice,
it was provided as follows:

"Notice for voluntary retirement can Dbe
subsequently withdrawn with the approval of the
competent authority, provided the request for
withdrawal is made before the expiry of the period
of notice.” This provision is almost identical with
the provision contained in Regulation 19 of the
Regulations of Bank. In that case, the questions
which arose were as follows :

1. When can the competent authority refuse to
grant approval ?

2. Has the authority unrestricted or arbitrary
power of discretion to refuse to grant approval ?

3. Can the authority, without assigning any
reason or ground whatsoever, withhold
approval ?

The Court answered all the three questions in
negative and observed :

"Primary object of making this provision seems to
be to bring it to the notice of the competent
authority that the employee who had given notice
to voluntarily retire from service was withdrawing
the notice. Since the retirement sought was
voluntary, ordinarily the competent authority
is expected to accord its approval to the
withdrawal of retirement notice. It is only in
exceptional or extraordinary cases or
circumstances that the competent authority can
refuse to grant its approval. In other words, grant
of approval is a rule, refusal is an exception.
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Again exception can be made only on rational
or reasonable grounds. It is only to safeguard
against exceptional or extraordinary cases or
circumstances that the provision for approval is
made. This provision is not made to clothe the
competent authority with unrestricted, unbridled
or arbitrary powers to grant or refuse approval. It
cannot refuse to accord its approval at its whim
or caprice. Therefore, if the notice of
retirement is withdrawn within the prescribed
time, that is, before the expiry of the period of
notice, ordinarily the competent authority has
to accord its approval.”

The Court has further observed as follows :

"Whenever the competent authority refuses to
accord its approval, it can do so only for valid
and rational reasons revealing or disclosing
exceptional circumstances for such action and
these reasons must be reflected in its order
refusing the approval. The order passed by the
competent authority and reasons recorded by it
would always be subjected to judicial review. In
other words, the order must be a speaking order
which would be open to scrutiny by a competent
judicial authority or Court. If the order refusing
approval gives no reasons or the reasons stated
are not valid reasons, the refusal would be void
and the employee would continue to be in
service as if the approval was granted, the
normal rule being to grant approval.

| am in respectful agreement with the
aforesaid principle laid down by R.C.Mankad J.”

(Emphasis supplied)
22. In view of the above, Tribunal is of the view that it was
for respondents to take a decision on the withdrawal
request and advise reasons for not accepting it. This,
however, was not done. Thus, the rejection of withdrawal
vide letter dated 09.03.2018 (para-9 supra) cannot be

sustained either for “non-acceptance by competent
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authority on the basis of Rule 48 (a) (4)” as reasons were
not given or on account of request being treated as
“conditional” as has been argued now.

23. However, no useful purpose will be served by issuing
any direction to respondents at this stage, to pass a fresh
order on the applicant’'s request dated 26.02.2018 as she
was already retired w.e.f. 10.03.2018 (AN). And more so as
by now the ground realities may have undergone vast
change due to passage of time e.g. the post at Rewa and
Varanasi may otherwise have been filled or redistributed or
abolished etc. or even applicant may have reconsidered the
whole issue afresh and requests made earlier may no more

be relevant.

24. Applicant herein had also pleaded that the voluntary
retirement, which has been enforced by the respondents
w.e.f. 10.03.2018 (A/N), was unjust in view of the request
made by her for withdrawal of the voluntary retirement and
this request was very much prior to 10.03.2018 and it was
in the knowledge of the respondents and the same was
rejected without assigning any reasons.

Accordingly, taking reliance from Hon’ble Apex Court

judgment in J.N. Srivastava v. Union of India & Another,
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[(1998) 9 SCC 559], applicant is required to be paid full
salary starting from 10.03.2018 onwards till date.
24.1 This plea has been considered by the Tribunal.
However, the arguments put-forth by the instant applicant
are not acceptable since in the said case of J.N. Srivastava
(supra) the petitioner therein was willing to work at the
place he was posted and was stopped by the respondents
from performing duties. As against this, in the instant case,
the applicant was already on leave from her posting place at
Rewa from 10.11.2017 and while submitting her request for
withdrawal of voluntary retirement on 26.02.2018, she had
put a condition for transferring her to Varansi and till this
happens she had requested to continue on leave. It
therefore, follows that she practically refused to perform
duty at her place of posting at Rewa.

Having been an employee for the last 26 years, it was
well within the knowledge of the applicant that such a
request for transfer may be acceptable or may not be
acceptable. Thus, putting in a request for remaining on
leave, makes her case distinguishable from that of J.N.

Srivastava (supra).
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Accordingly, the pleadings in respect of payment of
salary for the entire period w.e.f. 10.03.2018 onwards are
not acceptable, except to the extent leaves were due to the

applicant.

25. In view of the foregoing and peculiar circumstances of
this case, the OA is disposed off with following directions:

(i) The order dated 23.02.2018 by Director General,
Prasar Bharati accepting the voluntary retirement w.e.f.
10.03.2018 (AN) is set aside. Consequently, the letter
iIssued by AIR, Rewa dated 09.03.2018 ordering voluntary
retirement w.e.f. 10.03.2018 is also set aside.

(i) The order dated 09.03.2018 by Director General,
Prasar Bharati rejecting the request to withdraw voluntary
retirement w.e.f. 10.03.2018 (AN) is also set aside.

(itf) The applicant is taken to be in the employment of AIR
and is restored to her status as it prevailed before she was
voluntarily retired. This status is to the effect that she was
on leave from Rewa w.e.f. 11.12.2017 and even on
26.02.2018 also, while withdrawing her earlier plea for
voluntary retirement, requested to be continued on leave till

she was posted to Varanasi.
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(iv) Accordingly, the respondents are at liberty to decide
her posting to a place as per exigency of service, keeping in
mind any written request if made by applicant within two
weeks of this order, and are directed to issue her posting
order indicating as to where she needs to report for duty.
This posting order shall be issued within eight weeks from
the date of receipt of certified copy of this order and also
grant her reasonable time thereafter to carry out such
orders.

The time spent w.e.f. 11.12.2017 till the reasonable
time so allowed now by respondents, in the posting order to
be issued, shall be treated to be firstly on leave for the
duration as was due to her on 11.12.2017 (for which she
will be paid also, if not paid already) and balance period
being on Leave Without Pay (LWP). However, while she will
not be entitled to payment for such LWP period, the entire
period shall count towards continuity of service and for
working out qualifying service for pensionary benefits
whenever calculated.

In case the applicant reports for duty prior to the time

so allowed by respondents in the posting orders, the
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leave/LWP period, as the case may be, shall be curtailed to
that extent.

No order as to costs.

(PRADEEP KUMAR) (RAKESH SAGAR JAIN)
MEMBER (A) MEMBER (J)

Arun



