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£ The Administrator
‘Govt. of MCTD thro’
“Principal Secretary (PWD)

central adminisrative Tribunal

Principal Bench - \};

0. 4. No . 1136 /2002
Hon’ble Shri Shanker Raju, Member(J)
. . g"’b ®
New Delhi, this the A5 day of February, 2003
akil Ahmad "

20/247-248, Trilokpuri
Dglhi - 110 009. .. fApplicant

- (By Advocate: Sh. G.K.Aggarwal)
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Vikas Bhawan (1P Estate)

New Delhi -~ 110 002Z.

The Engineer—in-Chief, pWDl(Delhi)
Kasturba Gandhi Rd. Barracks .
{Opposite: Bharatiya vidya Bhawan)

~ New Delhil ~'110_001"
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The Superintending Engineer
Circle-7, thro’: E-in-C(PWD (Delhi)
KG Marg Barracks ,

New Delhi - 110 00l..

The Executiwve Enginser, PWD (Delhi)
Division — 30, thro’ E-in-C, PWD(Delhi) .
Kasturba Gandhi Rd Barracks, New Delhi-1. . -7

The Director General

{Road Development) & Addl. S=cy.

Ministry of Surface Transport

Govt. of India, Transport Bhawan

Sansad Marg -

Mew Dalhi ~ 110 001, .« . Respondents

(By Advocate: Sh. Ajay Gupta with Sh. Bhaskar
Bhardwaj) '
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By Shri Shanker Raju. M(JI):

applicant, through this 04&, seeks'declaréticn

to the effect that he may be treated as Motor Lorry

Driver with temporary status w.e.f. /1,1.2001 with

regular status and with full normal wages including

OTé paid to regular MLQ§ and other bsnefits with

interest. ;
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2. gepplicant, who holds Hotor Driving

Licence, was engaged as Motor Lorry Oriver and was

0]

driving taff Car MNo.DLI3C~ER303 since 1996. Hea

aggrieved that non-accord of temporary status and

regularisation and payment of wages as admissible to

regular emplovee, the present 0a is filed.

3. 3h. G.K.oaggarwal, learned counsel for

applicant, contended that applicant was emploved bw

the PWD and the payment is not even hand-receipt which

means that he has been paid without obtaining his
signatures as Driver. according to him, he is on work
order basis payment is disbursed by Juniof Enginesr
through the Consolidated Fund of the Government. Hes
performed over-time duties also ahd  was issuedd
Tolentity Card by the Ministry of Road Transport and

Highways.

4., Shir ﬁgéarwal, in so far as the plea that
applicant is being engaged through Contractor, it is
statéd that as the payhent has been made to the
applicant and certificate has been issued by the
Department a gsnheral bresumption is to bes drawn in his
favour that he has been working with respondents
unless rebutted or proved otherwise. &s respondents
have not produced any material to establish that
applicant was employaed by Contractor, he is entitled
to be accorded temporary status, regularisation and
also to be paid the difference of pay and allowances,

which are less paid to him in comparison to  regular
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amplovess. By referring to article 23 of -the

Constitutioh of India, it is stated that burden of

proof, otherwise, is on the respondents.

5. Sh. aggarwal further stated thaf since
l@é@, till date, applicant was engaged by PWD, and was
under direct employment of Respondents, PWD. As  the
staff Car is a perman@nt asset of PWD, being a Driver
“of such Staff Car applicant is deemed to be a
Gavernment employvee and is entitled for prescribed
rates, as are paid to the regular Drivers on the basis

‘of -cardinal principle of "equal pay for equal work" .

Bellied the plea of contractual employment, it is

stated that the same has never been apprised to him by

the PWG.

% In so far as the additional affidawvit 1is

concerhed, it is stated that the documents which are

Ve
filed do. . not mention the name of applicant which

cannot establish that he was employed by a Contractar

and was not an employeerf official respondents.

?T on  the other hand, S$Shri ajay Gupta,
counsal for respondents strongly tebufted the
contentions of applicant and stated that applicant
right from inception he was an emplovees of Contractor
»and was not under his direct employment and control of
the respondents, and he hag never been paid by ths
official respondents and was drawing his pay from the

Contractor®s cell. There is no master and servant

relation ship between applicant and respondents and

Was not in any mannear under the control of
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respondents. fs  applicant has been enhgaged by
Contractor and paid by him, there is no question of
hand receiptu.

3. By referring to additional affidavit; it
is stated that »ail the services of the Staff Car
Driver ibid is being provided to'by Contractor through
work order ahd by producing the official records, it
i céntended that applicant received the payment,
through his signatures from the Contractor and work
arders have been issued to the Contractor, who in turn
pFovided the services of applicant to respondents as
such applicant is not besing under the'direct control
of‘ official respondents and the services of applicant

on contractual basis, this Court has no

o
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jurisdiction to entertain the grievance of applicant

and as per the decision of #aApex Court in Steel

Authority of India Limited v. MNational Union Water

Front Workers, 2001(7) SCC 1 where it has been held
that the contract is shame or camouflage it 1is the
industrial 'adjudiéator who has to go  into the
determination bf this guastion and this Court has nao

Jurisdiction.

9. I have carefully considered the rival
contentions of the parties and perused the material on

reacord.

10. From the official records, I am satisfied

that applicant had never been engaged by respondents

and services of applicant had bsen provided on a work -

Carder basis'by a Contractor and in fact applicant was

an  smplovee of the Contractor, this being so, neither
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applicant has been paid out of the Government Fund nor
Was in“'any manner under their control. The issus
raegarding the jqdicial prasumption is concearned,
having satisfied on ths issus of engagemant by
Contractor, no judicial presumption aé to  applicants
by FWD can be drawn. The Apex Court in Steel

pguthority of India’s case supra, has held whether the

Contractor has been interposed or the contract iz

genuine or mere rescue or camouflage to avoid
compliance with wvarious beneficial legislation, the

P

issue is to be gone into by an industrial adjudicator.

11, as applicant is not the holder of civil
past or had not bsen paid‘ouf of the Consolidated Fund
of India nor Contiﬁgent -Fund, this Court has no
Jurisdiction to entertain the grievancea. As such the
presenﬁ DA iz  liable to be dismissed for lack of
jurisdiction. Mowaver, this will not precluds
applicant’ to take resort to before an appropriate
forum  for redressal of his grievance 1in accordance
with law. 0A is accordingly dismissed" Ho costs.

‘. f: .
S Raj
{Shanker Raju)
Member(J)



