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(By Advocate: Shri Manoi Chatterjes with
Ma. K. Iver)

A el s anes B ot W s ot

Hon’ble Shri Shanker Raju. Member (J)

As  these threa 06s are founded on comnmon
guestion of Tact and law, they are being disposed of by

this common order.

. In all these OAs there has been a challenge
to disciplinary proceedings at an inter—locutory stage.
helief is claimed for setting aside the disciplinary
proceeding order against the applicants who had been

working as Scientist$'in HMISCOM under CSIR.

3. Before dealing with the issue, for proper
adiudication, brief facts are enumerated. In June, 1996

3, Jaint Action Committee of NISCOM comprising of

Scientific Workars pesociation and CSIR Workars
association was constituted. aApplicants were members who

have been placed under suspension. A meeting was  held
between the officer bearers and thé Minister of State
where it has been decided to appoint one man Fact finding
committee headed by retired Secretary Sh. D.K. Sanghal.
Suépension of the applicants was revoked on the basis of
the report of fact-finding committee. Several officers
af  the respondents have baen indicted though the report
was not made public but no action was taken on it. £
public interest litigation was Ffiled before the Migh

QiQ-j/murt: of Oelhi. Thereafter the applicants and other
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members of the JaC were placed under suspension and
disciplinary procesdings have been initiated. By an
order dated 5.5.99 High Court of Delbi has directed to
take action on the report. At the ingtance of the waomen
emplovess a criminal case was TFiled before  the
Metropolitan Magistrate, which ultimately resulted in
discharge of the applicants whereupon through several (0as

led, the enquiry was kept in abeyance, but later on wWas

e

T
re~opened 3s the High Court has ruled out that mere
discharge woﬁld not preclude holding of a disciplinary
proceeding. Applicants’ request for supply of additional
clocuments Was directed to be considered. Review
application against the CWP was . alsao rejected.
Respondents Jdisposed Qf thé request of the applicants for

supply of documents.

4. Through these 0As the proceedings, which’are
at an inter-locutory stage have been gssailed mainly on
thg ground of bias, no misconduct, non-supply of. the
relevant documents, non-acceding to the reguest to change
the enguiry officer and dropping the charges on which the
applicants stood discharged from the criminal case.
Several pronouncements of the Apex Court have been placed

reliance to substantiate the plea.

% . - We consider the 0As  chronologically. In
0a~1603/2002 it is contended that the chargesheet served

upon the applicants basically includes the charges
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pertaining to criminal case of using indecent language
and threatening bodily harm and as fhe applicant has been
discharged on the samg charges he should not be proceeded
in a disciplinary proceeding and for this learned counsel
sh. .M. sinha, appearing for the applicant placed
reliance  on  DOP&T OM dated 19.9.75% and the decision of

the apex Court in Kundal Lal V. NDelhi administration,

AIR 1976 SC  133%3. Shri Sinha further states that the
enquiry 1is wvitiated by malafides and bias, as  the
impugned order dated 6.5.2000 was passed by Sh. | .S,
Gupta, against whom applicant has made a repr@seﬁtation
and he .is tantamount to dismiss applicant from service
and from his letter dated 28.2.2002 addressed to
applicant it is contended that bias is real apparent on
:the face of it, as such in view of the decision of the

apex  Court in State of Puniab v..  ¥.K. Khanna, Ciwvil

Appeal Mo.69263/6%64  of 2000 decided on  30.11.2000,
digciplinary proceedings can be interfered at an
inter-locutory stage if malafides or bias are established

at the outsetl.

é. It is further stated that the applicant has
hot been served upon the material documents, including
the original complaint which has dgreatly prejudicad tha
applicant in his defence and this is nqt permissible in

the light of the decision of the apex Court in Chandramma

Tiwari v. Union of India, 1987 (supp) SCC 518.

o
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7. In OA~1826/2002 and DA~1653/2002 Shri  S.M.
Garg, learnsed counsel appearing for the applicants states
+hat the 0&ag do not @uffer4fromAres judicata as parlier
0a~234/2000 was filed to seek quashment of chargeshest on
the ground that Articles 2,3 and 4 were subject matter of
FIR No.213/88 under Section 354 in which applicants were
discharged by the Metropolitan Magistrate on 28.7.2000.
The‘ earlier OA was dismissed on the ground that article
of charge of entering the name of Bhardwal and
misbehaviour and intimidation 1is not coveréd by the
discharge order. CHP-7856/2001 filed in  the O/ was
disposed of on 18.12.2000 where the decision of the
Tribunal as regards continuation of disciplinary
proceedings even after discharge in criminal case has
been upheld but the representation dated 7.2.2002 filed
for dropping the charge$'2,3 énd 4 has been rejscted on

7.2.2002.°

%, Sh. Garg further states that in wiew of ths

decision of the apex Court in Capt. M.  Paul anthony .

Bharat Gold HMines _LEtd. % Anr,, JT 1999 (2) SC 455
discharge in & criminal case stand on a better Tfooting
than acquittal - and as the prosecution has failed to
conngct them with the alleged bffence helding
disciplinary proceedings on the same around 1s  not

legally sustainable.
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e Sh. Garg further alleges that Sh. K.l
Jain who was appointed as enguiry officer against whom a
PIL was filed before thé Migh Court, alleging correction
and nepotism and the applicants being members of the
fesociation  which filed the PIL, an impartial enquiry by
Sh. K.L. Jain canncot be accepted. As such they made &
reguest  for  change of the enquiry officer as thefe mas
the real likelihood of bias and in view of the decision

of the apex Court in $.  Rarthasarthi v. State of andhra

Pradesh, 1974 (3) SCC 459, enquiry officer should have
been changed. The reguest for change of enquiry officer.

has been rejected without any basis.

10. He has also assailed the proceedings on
account of non-suuply of additional documents. On  his
reﬂuest of 221 additicnal documents only 79 - have ~been
provided to the applicants but out of which 51 documents
were not awvailable. 0A-2314/2001 was filed before the
Tribunal and by an  order dated 11.10.2001 0A was

dismissed. On Filing Writ Petition MNo.7562/2001 High

Court of Delhi by an order dataed 18.12.2001 directed

re-consideration of the request of the applicants for

supply  of relevant document which was rejected by order

dated 21.2.2002. according to him these documents wers

3

wery important for their defence and its non-supply has

3

¢

greatly prejudiced them, which 1is in wiolation of

principles of natural justice.
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1. On  the other hand, respondents’  counsel

straongly  rebutted the contentions of the applicants and

objectad to interference of the Tribunal at an
inter-locutory stags in a disciplinary procesdings in the

light of the decision of the apex Court in Union of India

W, Upsndra Sinah, (1994) 3 SCC 357. It is stated <that

the Tribunal is precluded from going into the sufficiency
of  evidence and in absence of any malafide or any
misconduct applicants are adopting delaving tactics to
linger on the enquiry without any reasonable basis>and by
repgated litigation which resulted in dismissal of the Oas
the present Ofs cannot be interfered at an inter~locutory
stage. He has also filed his written submissions and
stated that rno bias is proved against the respondents and
malafide is not a ground to interfere. In so far as the
plea of proceeding on charges on which the applicants are
discharged from the court of Metropolitan Magistrate is
concerﬁedu' as  the same has been held to be proper and
affirmed by the High Court the same iz no mors

res-integra and cannot be gone into in the prasant OA.

1z, It is further stated that the respondents
have passed reasoned orders to decline the reguest of the
applicants to change Sh. K.L. Jain as enguiry officer.

&1./

~
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13. In 0QA-~1&683/2002 it is contended that
carlier OA~T748/98 and 0A-3368/2001 have been disposed o f
as well as the grievance of documents was dealt with and

rejected in 0A~3368/2001.

—
-

14. In  0A-1603/2002 it is stated that it
suffers from the wvice of res-judicata and Oﬁwll?ﬁf@?
seeking revocation of suspension and guashment of

proceedings For non-supply of documents was withdrawn.

Furthaermore, QA~2121/2000 to stay the disciplinary
proceedings till criminal trial 1is over Was alsao
withdrawn. 1t 1is stated that in wview of Section 11 of

the CPC and in the light of the decision of the Apex

court in  Lonankutty v.  Thomman & _Another, AIR 1976 SC

1645 thaese OfAas are barred_ by the doctrine of

res~-judicata.

15, In =0 far as the  common  ground of
continuation of proceedings on the same charge on which
the applicants have been discharged by the HMetropolitan
Magistrate is concerned, the same was justified in view
of the decision of the trial court and findings of the
Migh Court holding that the decision of the Tribunal to
continue with the proceedings despite discharge has beaen
upheld and in the light of the decision of the Apex Court

in HMelson Motis w. Union of India, (1992) 4 SCC 711 as

the scope of criminal case is entirely different rom

digsciplinary procesdings order of acquittal would not

Yo
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conclude the disciplinary procesdings. He further
re-iterates his plesas on the basis of the decision of the

apex  Court in  Senior Superintendent of Post Difice.

Pathnamthitta w. A. Gopalan, AIR 1992 3C 1514 as well

as State of  AP. w. Allabakash, (2000) 10 S$CC 177.

accordingly the disciplinary proceedings have been held
in addition to these charges apart from criminal

procaaedings.

1s. In- so far as non-supply of document is
concernad, High Court of Delhi in CWRP-765&4/2001 have
directed the respoéndents to supply relevant documents
except Sanghal Committee’s report. As  few of t: hes
documents filed by the applicant are not existing and
same  are irrelevant all the relevant documents have béen
served upon them and to this effect an order has bean
passed which would not constitute violation of principles
of natural Jjustice as only rele;ant and relied upon
documasnts are to be served. Learned counsel relied upon

the decision of the aApex Court in Sved Rahimuddin  v.

Director General. CSIE & anrc.. GaIR 200l SC 2418 as  well

as  Krishna Chand Tandon v.  Union of India, AIR 2001 SC

418, to substantiate his plea.

17. In so far as bias of the enguiry officer is
concerned, which is  taken as a common  ground, it is

contended that as Sh. K.L. Jain has been indicted by

Sanghal Committees report allegations of bias is only a

Yo
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Figment of the imagination of the applicants and is not
reasonable and based on any documents. The same is
Founded on conjectures and surmises. Requeast of the
applicants has been fTirst rejected was agsin referred to

the reviewing authority on their representation, but

finding no substance rejected the same. Moredver, it is
stated that on the one hand enguiry officer’s order to
supply the dOcument is supported, on the other hand bhias
is alleged, which cannot be allowed as no-one can be
allowed to aprobate and reprobatse on thé same issue.

Lastly on the basis of Upendra Singh’s case (supra) it i:

H
v

contended that as the misconduct of the applicant is
apparent on the face of it and the applicants. have faiied
to establish malafides or case of no evidence,
interference at this inter-locutory stage is not
permissible. Howewear, the applicants would be afférded
reasonable opportunity to be to be defended in accordance

with rules and instructions and procedurs and if they are

aggrieved by the final order thew can resort ta
appropriate proceedingzs in accordance with law. It is
also  stated that the apprebension that they would be

dismissed is neither well founded nor Jjustified on

reasonable grounds.

18, Wee have carefully considered the rival
contentions of the parties and perused the material on
record. Before proceeding to adijudicate the legal
issues, individual chart in all the three cases
indicating the wvarious litigation wundertaken by the

applicants is reproduced below:

c.&“z/ '
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IN THE MATTER OF J.S PELLAI

} )
S. PETITION | RELIEF PRAYED REMARKS
NO. | NO. N ' ) A
1. 0.A..748 / (a) to quash the charge | The Hon'bie CAT by order dated 1
11998 sheet on the ground | July 1998 held that: A
o - of mala fides. '(a) The applicants ha»f,ralled to
(b) Change of Inquiry make. a ground s+ interferé with-
. officer on the the: 1mpu;,ned chargesheets
~ 1. ground of Bias, (b) Merely because some accusations
“{¢).Revocation of have been made against the
.. 'suspension. Inquiry officer by the applicants,
‘ no bias has occassroned in this
; cuse.

{¢) A statutory remedy of filing an
appeal wamst those orders which
have not been exhausted.

(2P 113 - 118)
2 O.A. 2130/ | To engage a practicing | The Hon't} bre CAT by order dated 18-
‘v 1998- _ _ 1a\wer as defence- 5- 1999 drsmlssed 1he petltlon j
' _ _| assistant.
3. ~CWP 3’)49/ ?;;l:o engage a practrcmg - ~The Hon'ble by order allowed the writ
" ].19994n the awyer as defence " " | with direction, fhats T |
‘High' Court . s sistant The applicant could engage a defense
against the |- 1 assistant furnished by him in his
above order .| affidavit dated 5-6-1999 and with a
in0.A. 2130 | | _ direction to ¢o-operate with the
/1998. ° ! dupartment to ensute expedrtruus
o ' disposal.of the enquiry.
4. 0.A.2314 !/ (a) to quash the meme | The Hon' ble CAT by order dated 11-
' 2000 . . } of charges in view of 10- 2000 held that: -~ - 7 .y
4 drseharﬂe in the (a) the. dlscharge order i 1s by no i
L criminal © means’ sufficient to quash the
1 ore ceedin; 38. charge memo. ,
(b) To quash rre order . (b} The charge memo is not contrary
S Ve stispens ang } ~ 10 law and cannot he gone into at
b Char ge memo on the | ine inter-locutory stage by the
b uround of malatides, -,' Tribunal, It can or cannot be
(e ) Cuash the ! establrc‘*eu only during the course
proceedings for non- ‘ of diseiplingry proceedings,
., supply of . i (c) This iscovered by rules,
el documents , regulations and precedents and

the same cannot be a ground to




mterdxct the: proceedmgs d.t the S

FRE mter-locutory stage; -
| ap.204208)

TCW 76367
12001 before
| the. Highi",
.| Court agdmv
- .| the.orderin |
+| above O.A

(a) to quash drscrplmary
”prooeedmgs on the -
+ ground of drcharge
inthe cnmmal

'proceedmos

“(c)The respondent\ ‘was;¢

}The Hon'ble ngh Court by order
| dated 18-12-2001 held that;

No infirmity with the Tribunal order

mO A 2314/2000

:\d) &: (b) Drscharﬂe in the criminal

caee was not enough to do.
& _"ay with rhscrphnary
roceedm@ o

1rected to

e relevant existing -

L docuref als except Sang,al Committee
.zreport (at P. 209- 211)

Y

oA
{2002

to quash the order dated
cl 7-98-rejeciing the - .
equest ofapphcam o
--change the enquiry -
Hofﬁcer on the ground of
Bias. . Lol

The order dated 1- 7 98 was quashed

: and the reviewing authority was
i directed to consider the application
on the: allegalron of bras egamsr the

’Inquxry officer:. ,
The dlscrplmary authorﬁy may also

- _consrder dropping argiCles of. charge
| and pass surtabley.p JGI‘S i
.(atP 215, 217)

- oA
16262002 771

(a) Order dated 15 2-

2002, rejectmg the
" reprsn. For change -
‘i Enquiry uthcer B

- ;Q;) Order dated 7-2-

2(_'07 Ie_]P n(*' o
appliction to. drop
- the charges, .

{¢) Non- supply oF
“documents.”

(d) Omission i 1n

~"deciding reprsn

. revoke thc
._suspension,

Dated-20:1-2002t0 - L




(HE MATTER OF G. CHANDRASEKHAR

PE __l’-I‘»ION_'
‘NO. .

1 PRAYED

"REMARKS

748 / 1998

-l 'Bias.
S (C) Revocatlcn -‘;,“__

(a) to quash the
-~ chargé sheet
. onthe
.- ground of
malafides:

'(b) Changeof

Inqulry
. officer'on the
ground of‘

Su,sp‘cn‘si()n.'-' f

The Hon'ble CAT by common
order dated 1 July 1998 held
that;

_ (a) The apphcants have failed

.'to make ground to :

vinfe fere with-the & |

. '1mpugned chargeaneets _
(b) Merely because some :
£ accusa 1ons have been .

fﬁcer by the: apphcants
" no'bias: has occassmned in
: this case, T
(c) A statutoxy remedy of' ‘
ﬁlm5 an appeal agamst the -
-order of suspension have
not beén exhausted
”"-. "f(atP 113)

L Te chtéish‘the
-_depal tmental

.pxoccedmvs on

the ground of -
| non-; upply of /.

The Hon blc CAT dlrected the
rcsponderqt to supply the -
documents as prayed by the
an"ll(_..zlt and record the
reason for non- supply of any

“} Assocxatlon fox
E advancemuu of .

bmence

process of 21
Scientists in

documem** o requestcd document.

13 T Coxftempt To"initiate I‘he Hon ble CAP dlsmlssed
T Petltlon ) ‘.oqtempt action - the CP and held that the .
S fornon- - ;efiuiry of‘“ccr conchided that
»‘ L . -lcomphance' with the documerits. were not

B | the above order. | available and thgte was no
o ‘ I dlsobedlencg'ol the Tr1bunals
| R foder

|+ » CWP No, 7189 Challengmg, the PENDING

7 2007 by  l-recruitment

_['NISCOM -




S [OIAE _'y(a) Quash the
|3368/2001 " |

o l'(b) quash the

. ploceedmgs
. .con the

departmental
proceedmg

depanmentdl

" ground of .
. _ground of
. .non- supply
of O
do(:uments.

" The Hon'bl LAT by order
-dated 19° Uecember 2001 held
| that
as the i 1ssues have aIready been
“decided and the authority has -
| passed reasoned order no
- | directions as sought for can be
giveri. -If the documents are
| not avallable adverse, mf‘erence
‘can be.drawn, but rie rely”
| because the dociments have B
-not. been supplied , we cannot
| restrain the department from
holding the enquiry further.
-(at P80~ 84) |

4). to drop
g proceedmgs

A dls‘charg,e in "

- '(b) Representau ;'

he cnmmal
‘proceedings::

-*departmental | <

©oon. of bxas

: has not been
properly
demded

iiﬁ:(e) Repr esentatl -

. -on for. .

L v;""'b_;revocatlon of‘ ; .
|- -suspension -

- hasmot been
o decxded
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OA 11377 77

~.chal

‘,esheet on the

{j(b') ‘,jCI}ieix,lg' 'of_lnqui'py‘
" oficer on the glound
“of Bids. " S

_.(c)j Rcvocanon of

of su >pumon

' (b) nudnomcnt ol‘

_ groung’of malaﬁdes‘.f (a)

(a) l\r‘vo\uu‘)n of order
L r21-58 7001 ailowed the Petltxoner

“H{atp

agumst‘the [nquu-y ofﬁcer by ‘
. the. apphcant no b1as has o

A stang .,_,y',remedy 0 ,;ﬂlmg 4;1
' ppeal,agamst lhose orders

exhau bted

lhe Ho' bie CAT by its order daled

1o wuhdraw ilie m,t‘xtxon
age 87 of the (,ountc

r);: :~

“al'the C &all\ Scmnnhc
_\\ un\us wssocmtwn ar

f Rupondems not AL¢
‘procesd Aﬂ”txhc -
_ Licpdr t.numi

jv(/e‘re stayed"-‘;-:"‘: '
The Hon's .
: :'.peutlon to be wnhdx awn-a&er the

v.Apf'ocudmé in vu,w I

ated

Revxewxmr authouf i
'Mm only demdu a-
wpmmnauon of"

. '.completlon bf thi cmmrial

ot Ihc ‘hschdr% n
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19. fs crystalised by warious pronouncemsnts of

the fapex Court and more particularly Upsndra Singh’s case
{supra) the . interference of the Tribunal in a
disciplinary proceeding at an inter-locutory stage is
permissible only when tTthe case established is of no

misconduct and the charges framed are contrary to  any

daw. The +truth or correctness of the charge cannot be

gone into. In the light of the aforesaid contentions th@‘
fi*st around taken by the applicants as to'continuance df
the procesdings on the same charge on which they stood
éxon@rated at the charge stage by the Metropolitan
Magistrate is concerned, we find that in FIR Mo.213/92
under Section 354 IPC the Trial Court has discharged the
applicants. Having challenged the proceedings before
thisa court in OA~2121/2000 it has been held that
proceedings despite discharge can be continued. The
aforesaid decision was carried to the High Court of Delhi
in CWR-765&6/2001 and by ah order dated 18.12.2001 the
abservations of the Tribunal were upheld and it>was also
held that discharge of the petitioners in the criminal
case was not  enough to do away'with the disciplinary

proceedings, as other charges have been surviving against

them. Moreover, discharge cannot be placed on the same
footing as acquittal 1In a criminal case. Iin the

discharge the evidence and the material cited in support

of the chargesheet is not scrutinized by the trial court

7}

only on acquittal on

and no evid@nce takes place. It i:
merits which can be done away with the procesdings as the
finding of the quaﬁiwjudicial'authority has to give way
to the finding of judicial finding of the judicial court.

The case of Paul Anthony {supra) would have ne

application in such circumstances. Moreover, apart From

criminal case there are other charges of misbehavicur and

s
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assault, which are independent of the criminal trial and

as  such the enguiry can be gong into. In Nelson Motis’s

case (supra) the Following observations have been made:

"go - far as the first point 1is concerned,
namaly whether the disciplinary proceedings:
cauld be continued in the face of acquittal of
the appellant in the criminal case, the plea
has no substance whatscever and does not merit
s detailed consideration. The nature and
scope of & criminal case are very different
from those of a departméntal disciplinary
proceeding and an order of acguittal,
therfore, cannot conclude the departmental
proceedings.” '

Further in Gopalan’s case (supra) ‘the Apex

Court has held as Tollows:

“In  that cass the court has rejected tThe
contention that Disciplinary proceedings not
to be continued in the face of acguittal in
the criminal case and has held that the nature
and scope of the criminal case ars different
From those of a departmental procesding and an
order of acquittal, therefore, can not
conclude the departmental proceedings.”

0. In Union of India & énr.  v. Bihari lLal

Sidhana, (1997) 4 SCC %85 held that it is true that the
raspahdent was  acguitted by the Criminal Court but
acquittal does not automatically give him the riabt to be

reinstated into the serwvice.

‘21, Moreower, under Section 300 Cr.PC acquittal
is distinct from diséharge- In discharge a trial can be
conductad again on the same charges. As the finding of.
the Tribunal is upheld by the High Court regarding
continuance of procesdings on the same charges on  which
applicants have been di%chérged and the same is no more
res-integra. Oon the basis of the decisions cited above,
we are of the view that the charge-sheet does not deserve

to be qguashed on this ground.
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2. In o fér as  supply of documsnts is
concerned, as 23 documents were sxisting and the defence
documesnts  hawve already  been allowed by the enquiring
authority to be available for inspection, non-supply of
thess documents cannot be sufficient to set aside the
procesedings as the Sanghal Committes’s report was not
made  public and éfher documents have besen ssrwved upon
applicants. In so Tar as documents which are nbt
available +the mame have not been serwved upon applicants.
Moreover, if the applicants has any grievance regarding
non-supply  of the documents, it would\be a walid ground
of challenge to the wltimate order  passed by the
responﬁent$u Oniy becausa fh@ documents hawve not besn
supplied the snoguiry cannot be installed. The docum@nt$
which are not placed reiiance in the enguiry proceedings
need not  be supplied ta  the applicants. Petition
regarding supply of Sanghal Committee’s report has been
dismissed by the High Court of Delhi that Irrelevant
documents have not been served upon applicants and  the
material documsnts available'with the respondents hawve

already been served and inspection allowed in wiew of ths

decision of the Apex Court in Sved  Rahimuddin’s case
(supral), we do not find any infirmity or the grounds
justifiable to warrant our interference at this stage in

the dizsciplinary proceedings.

RE. & specific ground has been iaid down  in
0a~160% /2002 of alleged malafides. Shri  Sinha states
that & cgnspiracy'has been hatched against the applicant,
as  he was mnember of the Jat is concerned, the impugned
order passed by ¥.$. Gupta who was indicted is not
maintainable as he is not likely to get any Jjustice Trom

the disciplinary authority being biased, it is stated
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_that as the applicant has filed PIL before the High Court
the malafide issue has nmtubeen GOona intof/’ﬁ favour has
bwen metaed oul to the cmmplainantl Reliance on ¥ K.
Khanna’s  case {(supra) by Sh. Sinha cannot be of any

avail to him as mersely on malafide or bias anguiry cannol
be interfersd at an inter~locutory stage. The séme w1
be interfered if an element of malafide or bias which is
real on the face of it has cropped up in the enquiry. @&
general statement of 11l will would not be sufficient and
the test is that if the allegations of bias are Fanciful
apprehension  in an administrative action and as malafide
or bias cannot be put in a straight-jacket formula and
d@pends upon facts and circumstances of each case merely
because applicants ars members of  JAC and . were
instrumental in PIL which led to indiéting aof several
afficers would not alone be sufficient to do away with
the procesedings at this stage. #és the applicants have
failed to establish by credible relevant materiai S .to
the reaal apprehenaion'of Bias applicants would be given
all the reauired reasonable opportunity as per the rules
to  prove their innocence in the procaedingS,‘ It is wery
strange that the applicants in the guise of wvicolation of .
natural ju&ticé angd malafide want to avoid disciplinary
proceedings  on ong preﬁe%t or other by resorting to

1

litigation before this court and having found in saevearal

decision  no bias or malafide this ground has no legs  to

stand and is accordingly dismissesd.

24. In so far as last legal plea taken by the
applicants as to change of Enquiry Officer iIs concerned,

it is stated that the Scigntifi

e

Workers Association
Filed PIL before the High Court of Delhi, alleging

corruption and nepotism prevalsnt in CSIR and  as Sh.

S
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[ Jain, enguiry officer was .~ Controller of

cav

pcdministration it iz appraehended fhat thare would be a
likalihood of bias on his part and he would not ach
independeaently. It is contended by the respondents ‘that
the bias is on}y a figment of their imagination, as,
first of all, Sanghal Committee’s report is not public»
and moreover during the relevant period enguiry officer
was posted at Qrissa. Mere wvague apprehension would not
be enough to establish bias. Circumstances would be éuch
that a reasonable man would think probable ébout the
prejudice. Enguiry was staved on  his regquest and
gubsequently' on the direction of the Tribunal the matter
has been reconsidered by the reviewing authority and his

requast for change of enquiry officer has been rejected.

fipex Court in RParthasarthi’s case (supra) held that "the
Inquiry Officer appointed for conducting an  Inquiry
against the Gowernment Officef should be frese from bias.
The Hon’hls Suprems Court has Further held that therse
must be a ‘real likelihood” of bias and that means there

must be a substantial bias.'

z25. Moreover in G,  Nageswara Rgo v,  State aof

NP, 19260 (1) SCR 580 the.ﬁpex Court has further held
that if a member of job is subjsct to a.bia$ in favour of,
or  against, in party to a dispute, or in such a position
that. a bias must be assumed to exist, he ought not take

part in the decision or sit in the Tribunal.

26 We hawve perused the documents, including
the orders passed by the respondents, rejecting the

reguest of the applicants for change of enquiry officarw

The Apex Court in Indrani Bal wv. Union of India, 1994

SCC (L&S) 981 has held as follows:
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g While issuing notice to the respondents, we
had directed the respondents to place before S
the entire record. & counter-affidavit has been
Filaed and record also has been placed before us.
In feairness, Shri Xailash Yasdev, learned counssl
For the Union of India, hawing gone through the

entire record, has placed necessary material
bafore us. fe  seen from the narration of the
facts, that after the direction was issued by the
Oirector General in his letter dated 26.9.1981,

the enquiry officer had not recalled the ex parte
order dated 14.12.1981 ancl 30.%9.1981 for
crass-examination nor had given him an opportunity
te adduce his evidence in rebuttal. On the other
hang, "~ it is clear from the letter extracted
hereinbefore that despite the direction issued by
the higher authorities, the enguiry officer
directed the delinguent to submit written brief,

\1( in other words, he proceeded from the stage where

e last closed the proceedings. That was not the
spirit of the order of the Director General.
Thus, it is a clear case of the viplation of
principles of natural justice. It is seen that
right through, the delinqguent officer had
entertained a doubt about the impartiality of ths
enquiry to ke conducted by the enquiry of ficer.
When he made a representation at the earliest,
requesting to change the enquiry officer, the
authorities should have acceded to the regquest and
appointed ancther enquiry officer, other than the
one whose objectivity was doubted. Unfortunately,
that was not done. Even after +the Director
General had given an opportunity tao the delinguent
to participate in the enquiry, the enquiry officer
obvicusly was expecbed to recall the ex partes
order and given the delinguent an apportunity to
cross-examing the withesses already examined and
te adduce his evidence in rebuttal. Howsver, the
enquiry officer did not adopt the saild. procedurs
which would have besn just, fair and reasonable.”

27 . Moreover, the éapex Court in Registrar. . of

Cooparative  Society w. F.X.  Fernendo, 1994 SCC (L&3)

75é& has held as Tollows:

"1 Then again the finding that there iz long
delay in initiating of departmental proceedings
cannot be supported because in this case the
Uirectorate of Vigilance and mntiwcorruptioh hadl
not  been prompt. -Therefor@u the appellant cannot
ba  faulted. ﬁccohdingly, we set azide the order

of the Tribunal and direct the matter bes proceeded
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with from the stage at'which it was left. It is a
settled principle of law that justice must notb
only  be done but must be seen  to be done.
Therefore, we would direct thdt another Enguiry
officer be appointed in order to  remove any
apprehension of bias on the part of respondent.

o The civil appeal will stand allowed with no cost.”

28 . It is irresistible from the rulings cited
that in the eveﬁt delinquent official apprehends bias
against the enquiry officer and more_particulérly when  he
is directly or indirectly involwed himself in the case as
apparent from the material that the applicants were
instrumental in  keeping the wvarious officers posted in
different organisations of CSIR being indicted i@ Sanghal

Committee’s report where K.L. Jain, enquiry officer was:

ted

exists & real

‘

alsoe one of  the controller, thers:

{

apprehension of bias against him. Moreover, if there is
a likelihood of bias in order to havé impartial enguiry
the enquiry officer should changed and more particularly
when the reqﬁest has been made by the appliCants at the
autset of the proceedings. Rejection of reguest without
paszsing a speaking order iz alsc not tenable in the eve

of law.

29. As the enquiry officer has not been changed

despite reguest of the applicants and the reguest is
rejectaed  summarily  without assigning any reasons even
a%ter the directions in Pillai’s (DA Mo.léZ246/2002) case
in O/ H0~T5£3002 the same is not sustainable in the eve

of law.

e—
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