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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH : NEW DELHI
Gy No.2460/2002 Date of decisio;: 17.7.2003
I P.Goel RN Applicant
{ 3v Advocates: Sh. Yogesh Sharma)
Versus

Fe:ndriva Vidyalaya Sangathan & Others ... Respondents

(3y Advocates: Sh. S.Rajappa)

CORAM:

Hon’ble Sh. "Shanker Raju, Member(J)

1 To be referred to the reporter or not? Yes

2. Whether i1t needs to be circulated to other
Benches of the Tribunal?
S-Kau

(Shanker Rbju)
Member(J)
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Central adminisrative Terunal
Princival Bench ’

1

O.a.No ., 2460/2002

Hon*ble Shri Shanker Raju. Member(J)
4 _th
Maw Delhi. this the ’7’ dav of Julv. 2003

R.P.Goel

s/0 Late Sh. Net Ram | »

r/fo Tvpe-I¥V.91. North West Moti Baah

Mew Delhi. : _ © www Apblicant -

(Bvy Advocate: Sh. Yoassh Sharma)
¥s.

Kendriva Vidvaslava Sangathan
throuah The Commissioner
Kendriva vidvalava Sanaathan
18, Institutional aArea
Shaheed Jeet Sinah Marag

Mew Delhi.

The Commissioner

Kendriva Vidvalava Sanaathan
18. Institutional area
Shaheed Jeet Sinah Mara

New Delhi.

The Education Officer

I/C E~III (H.Q.)

Rendriva Vidvalava Sanaathan
Institutional Area

Shaheed Jeet Sinah Mardg

New Delhi.

The Principal-.

Kendriva Vidvalava

Sanik ¥Yihar

New Delhi - 34,

Ms. Radhika Sharma . k

P.G.T. (Hindi)gfo PRINCIPAL

Kendriva vidvalava

Sanik Yihar

Mew Delhi -~ 34, _ «« Raspondents

(By Advocate: Sh. S.Rajappa. for Respondents No.l to
4. None for Respondent No.5)

ORDER
By Shri Shanker Raju. M(Ji:

Applicant impuans transfer order dated
19.6.2002 postina him to Kendriva Yidhvalava Sanhaathan
{herein after called as “Kvs’ﬁ. Silchaf(ﬁssam] as well
as Memorandum dated 10.9.2002 where his representation

for cancellation of transfer was reiected. Me has
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souaht  auashment of the aforesaid aorders with a

direction to post him at K¥S. Sainik Yibar. Naw D@l hi

with all conseouential benefits.

2. Boplicant was initially apbointed as TGT.
Hindi on 15.8.1945 and while working at Dehradun as
PGT (Hindi)l. on medical -arounds. the competent
authority bv an order‘dated 31,10.1998 transferred the
ébblicant to KVYS. Lawrence Road and by an order dated
5.11.1998 further posted him at K¥S. Sainik vihar.
3. On account of alleaations. pertainina to

failure to maintain absolute intedrity by removinaga the

papers unauthorizedly from the office and wilfullv

withholding and not settling the LTC Advance .
applicant was placed under suspension on 31.4~2000
with the stipulation that his Heabauarters would be
K¥3. Sainik ¥ihar. The major penaltv charae sheet
under Rule 14 of the CCS (CCAY Rules was served upon
the applicant where in the list of documents four
documents were cited which were in possession of the
respondents. to substantiate the charass as well as in
the list of witnesses. no withesses have been. cited.
The inauirv has not proaressed at all after memorandum

till date.

4. By an order dated 14.6.2002. respondents
had revoked the suspension of the appblicant with
immediate effect and bv an order of even date.
applicant had been directed to contact FEducation

Officer. K¥S. HQ. for further place of posting.
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5. By an order dated 19.6.200Z. applicant was

viransferred Lo KV3. 3ilchar.

& Béina agarieved. applicant preferred a
detailed representation. and és the same was nobt
disposed of. DA 2053/2002 filed by the applicant. was
disposed of bv this Court on 6.§.2002 directing the
respondents to pass a detailed and speaking order
within a period of two weeks., and till then
raspondants were restrained from compellina the

applicant to ioin at K¥S. Silchar.

7. 1n compliance of the above. respondents.

have passed a detailed order dated 10.9.200%.

reisctina the reauast of the applicant for
cancellation of his transfer order and directed him to

report at the place of postina immediately.

8. Bv an order dated 24.9.2002. status-~auo
has been maintained by  this Tribunal and on  the

strenath of which. applicant is continuinag at Delhi.

9. MA 558/2003. for takina the additional
dacuments on record. is allowed in view of ths facts

and circumstances menhtioned in the Ma.

10. Shri Yoaesh  Sharma. learned counsel
appearinag for the applicant. contends that as the
applicant was placed under suspension. and retains
.lien on the permanent post held bv him substantivelw
at the time of suspension at K¥S. Sainik ¥ihar. one
MS - Radhika Sharma. Respondent No.é was adiusted

X
against the post of PGETI{Mindi) at K¥S. Sainik Vihar.
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and on revocation of suspension the | apelicant was
transferred to Kys. Silcha. a hard station.
accordinglv. the respondents® action is mala fide with
a wview to adiust Respondent Mo.6& in place of

applicant.

11. shri Sharma further cqntended that the
applicant has been sufferinag from Heart ailmeniss
havina blockaae of 50% as well as diabetes. Kaepina
in mind his reauest he had been transferred from

Dehradun to Delhi and was underqaoinga treatment. in

AIIMS. Safdariuna Hospital as wall as Maharaia Adrasen

Moaspital (Heart Institute). At the transferred place.
i.e.. KVS. $i1cha, proper facilities are not availablé
Fer heart patients. As the applicant has been advised
operation. the same would not be possible at the
transferred place. |

1%, Bv reférrinq to the transfer auide-lines.
it is stated that in such caées" on medical arounds as
per  clause 8ibJ(1ii) of the K¥S beina a serious

illness transfer should not be resorted to.

13. Shri Yoaesh Sharma relies upon the case
of Sh. D.K.Gupta v. Union of India & Others., 0Of
2449/9% decided bv a Co-ordinate Bencﬁ on 31.1.2001 as
well as decisioﬁ in 0A 2390/2001. Smt. Ratna ¥Yarshnew
Vo Commissioner. K¥S & Others. decided on 11.1.2002

to substantiate the aforesaid plea.

14. By referrinag to the personal difficultw
as wife of applicant being a Government emploves.

hiahliahtina the spouse case. it is contended that the
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dauahter of the applicant was studvina in 12th. it is
not . possible for the familvy to aet alona with the
conditions. the aforesaid arounds have not been taken

into account bv the respondents.

15. Bv referring to the additional document:s.
it is contended that as per the amended auide-lines.
on transfer. by an order dated 5.12.2002. those who
are due to retire on 31.3.2006. are exempted from

displacement and cannot be posted outside.

16. By referrina to transfer auide-lines. it
is stated that in a case both husband and wife are
emploved in K¥S. thev have option to seek postina at
one station.

17. Sh. §harma describes %he transfer as
punitive. based on éollateral purposes. By referrina
t.x  the order on representation. it is stated that the
transfer has been effected onlv on the daround that an
revocation of suspension. the presence of the
applicant is detrimental for collection of evidence
and there is everv likelihood of avplicant to tamper
with the evidence. ficcordindaly. he has bean

transferred.

1%, In this backaround. it is stated that the
aforesaid daround is unfounded as no withesses have
been cited to prove the charae alona with memorandum
served upon him. and the documents relied upon are
alresady in the possession of the respondents.

Aiccordinaly. there is no likelihood of tampering with
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avidence or anv material to show that| his presence is
cdetrimental. He relies upon the followina decisions

o substantiate the aforesaid plea.

(1) N.S.Bhullar v. Puniab State Electricitw
Board. SLR 1991(1) 378.

(21 & & & v. Union of India. 2001{1) ATJ 3%94.

(%) Dr. Ram Suman Pandev v. State of M.P.
1999(7) SLR 17.

1. 1t is further stated that the applicant
was transferred from Dehradun on 6.11.1998 on his own
requesf. the respondents had not followed the
principle of lonaest stav emplovees  to 0 first.

senioors having lonaer stavy have been retained whereas

) applicant has been displaced. which is not 1in
consonance with their own policy auide-lines on
transfer.

20. As  the applicant was placed under

suspension. anhd for nearly twoe wvears. no furtﬁer
action have . been taken in the  disciplinary
proceédinqs. transfer to a hard station is punitive
for collateral purposes to punish the applicant
otherwise which 1is not possible for the respondents

throuah the disciplinarv procesdinas.

21. Shri Sharma states that normallvy a person
cannot be transferred durina the pendency of the
disciplinary proceedinas. unless the charqe~sheet is
finalised. The transfer resorted to is neither in anv

\@ administrative exigency nor in public interest.
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TE It'.is_vstafed that assumning aé per
aoprehengion of respondents. presence of applicant was
detrimental to collection of evidence. he could have
bean transferred to nearbv School but not to a hard

station.

2. %h. - Sharma states that the ordeh passed
on representation. is illegal and without

dustification.

24. on the other hand. respondents” counsel
shri S.Rajasppa denied the contentions and stated that
ax per the transfer policv. the transfer resorted
aaainst the applicant is on his all India transfer
iiability and is for oraanisational reasons and on
administrative arounds as per Clause~7(i) of the
palicy auide~lines. accordina to him. the applicant
has failed to establish that the transfer is not  an

administrative or oraanisational rsasons.

25, In =0 far as the guestion of lien is
cancernad., it is stated that the person has a lien on -

a post but not at a particular place.

26. accordinag to Shri Rajappa mala fides are
to be established on a firm foundation. Mere averment
and wvaaue assertions would not be asufficient to

establizh the mala fides.



27 . as the disciplinary proceedinas werse
panding sgainst the applicant. there existed &

reasonable possibility of tamperinag with the evidences.
respondents have relieved the spplicant on rewvocatian

of his of suspension without anv motive or mala fide.

28. Distinquiﬁhinq the cases referred to bv
the applicant. it is stated that in D.K.Gupta’s case
wife was sufferina and in Smt. Ratna VYarshnev’s case
Glauée 10(i) of fhe transfer auide-lines was violated
and in case of Jasbir Kaur Gill’s case. the case is

pendina before the Hiah Court in appeal.

29. Bv referring to the medical reports. it
im stated that applicant has not been suaaested anv
heart surgerv. and as per the «uide-lines at 8l.
Mo.ld of the KVS letter dated 14.8.2001 for annual
transfer during the academic vear 2002-2003 it is only
in case where on admission of an incumbent on account
of coronary. arterv Jdisease. suraery has baen
suaaested. the officer cannot be displaced.. 4% in the
present case no such surdaery has been suaaested so far

‘the around taken bv the applicant is not justifiable.

30. Brieflv it is stated that respondents had
alreadv considered the requast of appblicant for

transfer from Dehradun to Delhi on medical arounds.

31. It is stated that even at Silchar Keeping
in wview the prezent state of health of the applicant

the reauisite treatment is available.
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2. In so far as the posting'

wife togaether ié concernad, it is stated that the same

im not a thumb rule and depends on the facts of each

case and as the applicant has been. along with the

wife. stavina at Delhi for the last five vears.

keeping in view of the larasr interest o f

oraanisation. transfer is within the ambit of
auide~lines. Referring to the decision of tThis
Tribunal 1in Geeta Khanna v. K¥S & Others. 0&

No.1878/2000. decided on 6.9.2001. it 1is contended
that the same. in all fours. covers the case of the
applicant and instead of holding disciplinarwv
proceedinas and suspendina an emplovee in  larqer
interest of the orqanisation to maintain the
efficiencvy of the organisation transfer has been held
to be within the rules and the aforesalid decision was
atfirmed by the apex Court in CWP Ao.5734f2001 on
7.11.2001, by the High Court of Delhi. He further
places reliance on a decision in Neena Arora v. K¥S.

0Aa 1245/2001. decided on 17.7.2002 to substantiate his

pleas.

33.. I have carefullvy considered the rival

contentions of the parties and perused the material on

irecord.

Xd. At the outset. in judicial review. it
dogs not lie within the jurisdiction of this Court to
interfere in transfer. except when it 1is without
durisdiction. mala fide or is 1in wviolation of

statutory rules.

of - husband and-
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B Mala fides cannot be alleasd on mere
averments. a specific. firm foundation is to be laid
and established as held bv the Avex Court in Raiinder
Rov v. Union of India. AIR 1993 3C 1236. The first
contention putforth bv the applicant is that
immediatelvy on revocation of suspension order on
punitive basis. in the midst of inauiry which was
initiated in the wvear 2000 which could not be
oroceeded 2002. under the auise of an apprehension on
the part of the respondents as to presence of the
applicant detrimental to the proceedinas which is one
of the darounds reflected In the reply to the
representation. the aforesaid transfer iz mala fide

exercise of the power on the part of the respondent:s

and punitive for collateral purposes.

36. The contention raised is that 1in the
disciplinary propeedinqs" no witnhesses have been cited
and the documents are already in possession of the
respondents which negates anv possibility of tampering -

of disciplinary ©yroceedinas in any manner bv the

applicant.

37 .. In so far as the aforesaid around is
concerned. even durina the course of disciplinary
proceadinas. it lies within the iurisdiction. of .
administrative authoritiss to transfer and post a
Government servant. if there is an apprehension of his

being detrimental to the inauirv.”

38. The apex Court in State of Punijab of vs.
Joginder Dhutt. AIR 1993 3C 2486 held that "the Court

has time and adgdain expressed his disapproval of the
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Courts below interferina with the ord%r of transfer of
public servant from on=s place to another. It is
entirelvy for the emplovese to decide when and where and
att what point of time public servant is transferred

from his present postina.” In the aforesaid case.

respondent. a Superintendent Grade-I1I workinag with the

Punijab Government on being chargae-sheeted to ensure

that he did not tamper the evidence in the inauiry
proceaedings was transferred. In - the aforesai

consbectus the above obszervations have been made.

3. If one has regard to the abéve. it does
not  lie within my  jurisdiction to examine as an
appellate authority the issue of presence of officer
whether detrimental to the collection of evidence or
likelihood of his tampering with the evidence.
Respondents are the best judae beina custodian of all
the documents and their evaluation as to the
pessibilitvy of tamperina with the evidence.cannot be
reassessed. Applicant. whose suspension had beean
revoked was transferred in the interest of the
organisation and -in the administrative exiaencwy.
durina the pendency of the disciplinarv bproceedinas.
the proceedinas would be continued even at the
transferred place. As the proceedinas has not made
much headaway. no preiudice has been caused to the
applicant. It is within the domain of the respondents
durina the pendencyv of the proceedinas. to decide the
paestina of the apeplicant. In a Jjudicial Eeview.
wheels of administration cannot be stalled cn
aﬁsumption of appellate jurisdiction. the aforesaid

around fails.

Q&j
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49 . The other contention putforth bv the
applicant is that his wife is posted at Delhi and as a
spouse case. as bprovided in the policvy for the
auide~lines of the KV¥S reqardinq transfer. applicant
should have been rétained in Delhi. I find that on
account of mitigatina circumstances as a result < f
savere illness of the applicant. he has been brouaht
from Dehradun to Delhi in 1998 and had remained 1in

Delhi more than four vears.

5. Thouah the auide~lines provides for
consideration of posting of husband and wife toaether.
but the same depends on the administrative exiqency
and interest of the oraanisation. the aforesaid rule
cannot be used_ as a thumb rule. it 1is for the
administration to explore and evaluate the reaquest.
keepina in view of the other factors as well.
accordingly. merelv because the wife of the applicant

im posted in Delhi would not be a valid around to

retain him in Delhi. Oraanisational iInterest and
aoaministrative exiagency outweiahs any personal
axiashcy.

51.° In so Tfar as the medical arounds is
concerned. thougah it cannct be denied that in. 1998
applicant had been brouaht to Delhi. havina suffered
froﬁ heart ailment as well as from the diabetes. from
the peirusal of the medical record and in the
conspectus of the auide-~lines of K¥S$S on medical
arounds where the displacement of an emploves. 1Is
precluded. I find that the case of the applicant does
not  come within its ambit. Displacement is precluded

onlv in cases where heart surdgery has been done.



Whereas 1in the instant case. from the perusal of the

medical record produced by the applicant. he had been
observed to be a patient of unstable Anaina and on
Echocardioaraphy he has been found to be havina 50%
blockaae in the arterv. which even in a ordinarvy man
wou ld exists.. Keeping in view the présent scenario
and conditions of life prevalent. I do not find from
medical record anv recommendation for Analoaraphy.

anaioplasty or even CABG.

5. I also find that even at Silchar. for

heart patients. medical facilities are available.

~applicant’s treatment can be continued there.

5%. 1In so far as the issue that applicant had
three vears to ao in for retirement on superannuation.
the applicant was transferred on 19.6.2002 when the
palicy auide-~lines on transfer for the academié vear
2002~2003%3 were in voaue. As per these guide-lines.
there was no provision for non-postina on transfer of
an émolove@ who had three wvears in superannuation.
However. in the academic session 2003-2004 as per the
amended auide-lines. those who are to retire on
superannuation by on or before 31.3.2006 should be
considered for arant of benefit of the exemption fram
transfer and their names should be placed in the
priority list. these cuide-lines cannot act
retrospectivelyv. However. I observe that on transfer
if the applicant makes a reguest. in the academic
s@ession 2003~-2004. the same would be dealt with bv the

respondents in accordance with law.
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54. . &s per the reaulation 49(k) havina all
India transfer liabilitv in abs@ncé of anv mala Tide
ar  incompetence of the authorities Qrdgrinq transfer.
the same cannot be interfered with. The cases cited
b fhe applicant will have no applicability and are
distinauishable. applicant’s transfer is a routine
transfer . in exiaencies of service without anv mala
fide and also not in violation of. statutory rules. In
view of the decision of the Apex Court in State Bank
of india V. Anjan Sanval. AIR 2001 SC 1748 and
National Hvdroelectric Power Corporation Ltd. W
Sshri Bhaawan. 2001 (8) SCC 574 havina no riaht to be
posted at a particular place. in a transferable post.
transfer in public interest. in administrative

exigency. without mala fides cannot be interfered.

55, In the result. for the foreacina reasons.
as the 0a has been found bereft of merit. 1I1s
dismissed. Interim relief alreadv aranted is vacated.
NG qosts.

< Raj

(Shanker Raiu)
vember (1)
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