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DENTR&L aDMINTSTRATIVE TRIEBELINAL ’
PRINCTPAL BEMOH, MNMEW DELHT

DA, NOL&SL /2002
WITH
DLf. NDLL3ZE 2007 &
DAL MNOL1LARG/200%

Maw Delhi, this the Gint,day whi March; FO03

HOM BLE MR. JUSTICE V.S, AGGARWAL . CHATRMAN
HON’BLE MR. A.P. NAGRATH, MEMBER (a)

QA _No.661/2002

Gol. (Retd) R.G. Srivastava S/0 Late K. Srivastava,

resident of D-IT/421, roti Bagh South,

pleaw Delhi - 110023 and
emploved with Joint Sscretary (Trg) and
Chief administrative DfFfics.
Ministry of Defence, C~TT Hutments,
Dalhousl Road, DHO PO
Maw Delhi-110 011 .
v Rpplicant
{(By advocatse @ Shri J.C. Malik)

Yarsus

1. Jaint Secrehary (Trg) & Chief
fcdministrative Officer,
Ministry of Defencs
=11 Hutments, Dalhousi Road, DHR PO
Maw Delhi - 110 011

F. Principal CDéa (M)
3" Block, Maulana azad Rolad, DHRQ PO,
Mo Delhi-110 011

E. Sacretary of Personnel & Training.
Ministry of Personnel, P.G. & Pansion,
gGovernmant of India. North Block,w
Meaw Dalhi-110011
w v+ Reszpondents
(By Advocats @ Shri Madav Panikar)

0A No. 1323/2002

L. Col.(Retd) Prem Nath, Sena Medal
s8/0 Late Shri Sahib Ram

R0 1329, Sector-29, dMoida,

emplaoved with Joint Secretary (Trg) and
Chief Aadministrative DfFfice, ‘
Ministry of Defence, C-~TT Hutments,

. Dalhousi Road, DHR PO

Maw Delhi-110 011
v~ fpplicant
(By Advocate @ Shri J.0. Malik)

1. Jaint Secretary (Trg) & Chief
fcdministrative OFfficer,
Ministry of Defence
=TT Hutments, Dalhousi Road, DHAQ PO
Mew Dalhi - 110 011
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. Principal CD& (HQ)
: “G° Block, Maulana Azad Rolad, DHO PO,
Maew Delhi~110 011

A Sacratary of Personnel & Training,
Ministry of Personnel, P.G. & Pension,-
Government of India, North Bloock.w

Mew Oslhi«-110011

v e Respondsnts
(By advocate @ Shri M.M. Sudan)

QA _No. 1324/20072

L. Col.{(Retd) ashok Bhatia S/o Late Dr. Chunni Lal
Bhatia, R/fo I7/17, Birbal Road,
JdJangpura Extn., New Delhi
emploved with Joint Secretary {(Trg) and
fhief Administrative OFfficsr, -
Ministry of Defence, G-IT Hutments,
Dalhousi Raoad, DHO RO
Mew Delhi-110 011
woo Bpplicant
(By advocats : Shri J.C. mtMalik)

Varsus

1. Joint Secretary (Trg) & Chief
administrative OFfficer,
Ministry of Defence
CG-1T Hutments, Dalhousi. Road, DHE PO
New Daelhi - 110 011

. Principal CDa (HO)
"G Block, Maulana azad Rolad, DHQ PO,
Maw Delhi-110 011

Z. Secretary of Personnel & Training.
Ministry of Personnal, P.G. & Pension,
Governmaent of India, North Blook,w
et Delhi-110011
... Respondesnts
(Bv Advocate : Shri Madav Panikar)

QRDER

BY SHRI aA.P. MAGRATH. MEMBER_(&):

The applicants in these three QAs are all retirso
army  Officers, who have been reemployed on oivil posts.
They are aggrieved with the fixation of their pay on their

reamp loyment  and  have assalled the respactive orders  of

Fiwation of their payv and codnssquent orders of  recovery.
' -~3
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Initially their pay had besn fixed at a higher stage - in
tthe pay scals, which later gobt revised to minimum of the

scale in =ach case. Since the question which has coms up

“Far  adjudication in these thres OAs is exactly the sams,

thess are being disposed of by this common order.

2. The relevant particulars in respect of thase
applicants, as culled out from the respechtive 0As, ars am

Follows.

3

L fapplicant in 08 &&1/200%, Col. {(Raetd) R.G.
Sriwvastava, rehired from aArmy on 30v4*19é4 whaen  he  was
drawing pay of Rs.&6250/ /-, including Rank Pay of Rs.1000/-~.
Witth effect from 1.1.199% his pension was revised and
Fixed at Rs:8550/-~ with reference to ths notional pay
worked out s Rs.17100/~.  He was reenploved on the  post:
cf GSO-T (MIS & 34aR)T on 14.5.1997.  On reemployoent  his
pay, though initially fix@d.at Rs . 13875/~, has now besan
fixad at minimum of the scale i.e. at Rs.12000/~ in the

seale of Rs.18000-375-14500.

.7 applicant in 0A 1323/2002, L. col. (Retd) Pram

MNath, retired firom  the AaArmy on 1.7.1994 whan  he wWas

Cdrawing pay of Rs.5100/-, including Rank Pay of Rs2600/-.

With ﬁffECtl fram 1.1.1996 his pesnsion was fixed at

R 2R05/~, which was revised to Rs.7350/~ by notional
fixwation of his pay at Rs.14700/~. He has Bﬁan rasmploved
in th@ post of GSO~II-MfS on 2.2.1999. On reeﬁplmyment'his
pay., - Lhough initially fixsd at Rs.12275%/-, has besn
refived at  the minimum of the scales i.e. Rs.12000/~ in

the pay scale of Rs.12000-325~-15200.

, | Y3
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2.5 applicant in  OA  1324/2002, Lt. Col.  (Retd)
mﬁhmk Bhatia. rétirad from aArmy on 24.1.1993 when hs w%s:
drawing paw of R$“56Dof~, including Rank Pﬂy of Rs.ﬁob/wv
Mis pension, which was esarlier Rs.2746/-, was revisad to
Rs . 7550/~ w.e.T. 1.1.1996 based on the notional pay of
R . 15100/~. He was reemploved as  G30-T  (MIS) Qv%-f-
5.5.1998 in the pay scale of Rs.12000-375~1&6500. ‘ﬂﬁ
reamplovment his  pay was initially Fiwed at Rs.13500/~,

which has been refixed now at Rs.12000/~ i.e. at minimumn

ot the scale.

AL In respect of applicants Lt. Col. {(Retd) Prem
Math in Q& 1323/7200% and Lt. Col. (Retd) ashok Bhatia in
{
ey 1324/2002, recoverias had baen\mrdered aftaer refixation
of their pay vide order dated 11.1.2002. This recovery
was ordersd to be staved by the Tribunal vide order dated
21.5.200% in these two 0OAs. The interim mfder&. have
continued to operate. Initially, on their reamp loymant .
thaeir pay in the civil paosts held by them ware fiwed by
tha respondents  with reference to the pay last drawn by
them at the time of their retirement from Dsfence servios.
Mowever, wvide ordsr dated 31.12.2001, heir pay qof
refixed to minimum of the scale and adjustment of pansion
and the pavable portion was worked out in a revissd
mannsr . pggrieved with this refixation, the applicants

have come before us by Ffilling Lhesa 0As.

4. The applicants have essentially raised a pleaa
that on their reemployment they are entitled to protaction

of  pay last drawn by them while in the army service by

__“?ﬂ
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adopting the same rules  as  are applicab]é o the
retired/raeleasad Armed Forces Officers on raemployment in
the civil posts.  The lgarnsed counsel for the applicants
vehamently argused that pay of the applicants oannot be
less than double of the pension which they are now drawing
w.e,f. 1.1.199%. By referring tm_the cass of L. ool
(Retd)  Psrm  MNath, he submitfed that the officer at fthe
time of his retirement from army searvios W?ﬁ,f“ 1.7.19%94
was  drawing  total pay of Rs.5%100/- i.e. basic pay of
R . 4800/~ plus Rank Pay of Rs.&00/~. BRased on this pay,
his pensfmn was refixed at Rs.2505, which has besn revised
to Re. 7350/~ wee. . f 1.1.199% in implementation of Fifth Pay
Commission™s  recommendations. Tt was convassed by the
learned oounsal that the pension of Rs.7350/- waé based on
notional pay of Rs.14700/~, which had bean worked out with
refarehma to  the last pay drawn by the‘appliaant in 1994.
He contented  that if this revissd pension was to be
deducted (minuﬁ the ignorabls portion) than' the
applicant cannot bs Fixed at minimum of the pay scale bul
has necessarily To be Fixked at a stage in the soale which
is Jjust above the notional pav 0f_ﬁ$-14700f”, o which
basis the revised pension has been worked ouft. He further
contended that i payv of the applicant is not to be fFixsd
notionally in  the Fifth Pay Commission pay scales with
reference  to the last pay drawn by him whilg in  &rmy
sarvics, then deducting snhanced pension from his pay is
totally unjustified. applicant’s pension at the time of
raetiremant. was Rs.2505/~, which was basad on tha ba&im.pay
of Rs.5100/~. The applicant contends that it is only that
pension  which could be deducted From fhe paﬁ now  refixad

ar elss  his pav must be fixed at the highest of the
J 4
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revised scale of Rs.10000-325~15200 or at the appropriate
ﬁtég@ in the revised scale, as per Fifth Pay Commission’s
recommsndations. in suppaort of this aﬁgértimn, thes
learnad ocouns2l plansed reliancs oh the Hon’ble Suprsme
Court’s decision in Givil Appeal MNo. 3543-46,/90, Union of

India & Ors. w. G. Vasudewan Pillai & Ors.

.

B The learned ocounsel for the respondents, whiles
refutiﬁg +he claim of the applicants, stated that the?
applicants appear To have soms misconcaeption about the
mAnNEr andl method of Fiwxation of their pay o
re-amployment  on  oivil posts. according to the lesarned
counsel, this pay has been refixed as per QORST  OM  of
19.11.1997 read with their sarlier OMs of 31.7.86, Z2.6.88
and 2.5.94. Their contention was that rules clearlw
provide that on re-employmnent no protection of the scales
of  pay of the posts held by the retired NDefence servioss
afficers prior to their retirensnt is admissible under the.
rules. However, they are allowed brotectimn of pay last
drawn by them at the times of thejr rethiranasnt. This
condition was stated to have been duly taken care of while
fixing the pay of the applicants. Tn all these casss, as
per the learned counsel, fhe minimum of the pay scale on

which +the pay of these applicants have heen Tixaed 1s

hfgher than the pay last drawn by them at the  time ol
their retirement from Defence service. Thay conoadad that
the . respondents  had esarlier erroneously  applied The
provisions of pay fixation applicable to those of the

retired Defence Sarvice Nfficers who are re-amployed in

the army. Later, on recsipt of clarification from DORPET,

-7
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the mistaks was realissd and the sams has bsen rectified

by ths impugned order. The learned counsel strangly

b3

uwirgad  that no person can claim, as a matter of right, To
be paid the salary which is not dus to him and any action
.o oorrect  the mistake cannot be stated to be any

infringesment on the rights of individual who is enjoving

the baensefit which the rules do not permit.

6. We  have given our anxious ﬁonsideratimn to  the
argumants advanced by the iearned counsal on gither side
and have al%o carefully perused the rules relating ha
Fixation of pay of the retiraed Defenacs Servioce pensionars

on their resmplovnent on-civil posts.

?w Fiwxation of the pay of ths re-emploved pensioners
is governad by  the rules az contained in DOPET  OM  HNo.o
ZAL/B5~Esth(P.TT) dated 31.7.198%. The relevant portion
of the said order, read along with DOPET OMs dated 711,97

and 19L11,9?, reads as under:

“Wiwation of pav of reenploved pesnsioners

(a) Reemploved pensionsrs shall be allowsd o
draw  pay only in the prescribsd scales of pay
far the posts in which they are reemplovsd.
Mo  protectinon of the scales of pay of the
posts  held by them prior to retirement shall
bhea gilwven. :

(b){i) In all cases whare the pension is fully
fgnored, the initial pay on resmplovment. shall
he fixed at the minimum of the scals of pay of
the resmploved post.

'1i)  In  cases where the sntirs pension  and
pensionary beneifts are not ignored for paw
fikatioon, the initial pay on reaenploymnant
shall be Ffixed at the same stages the last pav
drawn  befors retirensnt. If there is no such
stage in the reemploved post, the pay shall be
Ffikad at the stage below that payv. O A o T
masximum of the pav scale in which a psnsionsr

_.-—%/r
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is reemploved is less than the last pay drawn
by him bafore retiremsnt his initial pay shall
be Fixed at the maximum of the scale of pav of
ha post. gimilarly, if the minimum of the
scale in which a pensioner is reemploved is
mare  than  the last pay drawn by  him  before
retirement his initial pay shall be fixed atl
b minimum of the scale of pay of resnplovad
past. Howewvear, in all these cases, the non-
jgnorable part of the pension  and pension
equivalent of retirement benefit shall be
raeduced from the pay so fixed.

{e) The emploved pensioner will in addition fa
pay as fixed under para (b) above shall be
parmitted to draw separately = any pension
sanctionad to him and to retain any other form
of retiremsnt benefits.

() In  the case of persons retiring befors
attaining the age of 55 vears and who are
rasmplovead, pansion (inoluding pansion
equivalent of gratuity and ather forms of

retirement benefits) shall be dignored for
3% initial Tixation to the following extantiy-

i) In the case of ex-sarvicemsan who held
posts  below commissioned officer rank in  the
Nefence Foroces and in the case of oivilians
who held posts below Group *A° posts at  tThe
time of their retirement, the entire pension
and pension equivalent of retirement bgnefits
shall be ignored. ‘

(1) In the case of service officers belonging

to  the Defence Foroces and Civilian pensioners

whn  hald Group “A° posts at the time of their

retirement, Tthe first Rs.500/- of the pension

and pension equivalent of retirsment benefits

shall be ignored.”
These rules are nolt under challengs in these 0ORs. n
implementation of Fifth Pay Commission’s recommendations,
as  accephed by the Government of India, CC3 (Ravisaed Pay)
Rules, 1997 were notified by the Department of Expenditure
vide notification dated 30.9.1997. as per Rule-2(2)(g)
parsons  reemployved in Government service after retirement
ware excluded from the purview of thasse rules. Later,
howsver, wvide DORET OM dated 19.11.1997, the benefit of

T hass rules was also extendasd ton  the re-amp 1oy ead

pansioners. The fixation of pay on  re-employment  is

-~/



Vor. 3 6’6//26D.L

(?)

governed by Rule~7 of these rules, which has to be reacd
in conjunction with rules of 1988, The casas of fthe -
applicants fall un&mr Clavse (L)(11) of para-4 of the
inatructions oontainsd in DORPET OM No. .3/ L/85-Bstt  (P.TIT)

dated 31.7.198&6. The same reads as follows:

"In casses wheare the entire pesnsion ancd
pensionary benefits are nolb ignored for pay
“Fixation, the initial pay on re-esmploymant:
shall be fixed at the same stage as the last
pay  drawn before retirement. If there is no
such stage in the re-employved post, the pay
shall be fixed at the stage below that pay.
I +the maximum of the pay scale in which a
pensionar is re-smploved is lass than the last
pay drawn by him baefore rebtirement, his
initial pay shall bes fixed at the maximum of
the scale of pay of the post. Similarly, ifT
the minimum of the socale of post in which a
pensioner is re-emploved is more than the last
pay drawn by him before retirement his initial
pay shall be fixed at the minimum of the scale
ot pay of re-emploved post. Howsver, in  all
these cases, the non-ignorable part of the
pension  and pension equivalent of retirement
benefits shall be raeduced from tthe pay s
T ixed."”

It appears that The applicants have baen labouring
undar the balief that for the purpose of pay fixation
o their re-employment, the pay drawn by them at  the
rime of retirement is required to be notionally Fixed
in the Fifth Pay Commission pay scales and their pay in
the scale of the post in which they have been appointed
naw  has to be determined with respect to such notional
PAY . We have scannad these rules carefully. Tt is
nowhare .3tatad that 1in thse case of such> of the
re-emploved pansioners, who retired prior to .1.1.1996,
and WS Eewemployed atter that dates, their pay at the
time of retirement From the Defence service is requirsd

ta be notionally fixed as on  1.1.1996. Lindar  the

__—/94
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ritles. their pay which they'had last drawn at the tine
of retir@mmnt.iﬁ only requirsed tﬁ be protected whimhy
in all thess thres ocases, has been done. - The
applimant? Gol. (Retd) R.G. Srivastava, was drawing &
bagsic pay of Rs.5100/~ andiﬁanK Pay of Rs.1000/~ at the
time  of his r@tirem@ntv His fotal pay including
stagnation iTncramant:, Da & TR, worked out 1o
Rs. 11030/~ He has been fixed at the minimum of the
scale of the post on whfch ha has besen resmploved i.s.
Rs . 12000/~ . Obviously, higher than the pavy last drawn
by him.

&. Similarly, in the case of Lt. Col. {(Retd)
Prem Nath, hié total pay at the Hime of retirement was
Ru.9187/- and he has now been fixed at the winimum of
the scale i.e. Rs.10000/~. In the case of Li. Col .
(Retd) ashok Bhatia. the last pay drawn by him at the
time of retirement was Rs.9464/~ and he has now besn

fixed at Rs.12000/~ which is minimum of the pay scales

on which he has besn re-emplaoysd.

@ Thus, it oan be sesn from the above that in
all thess thres CASES the pay . now Fixed i
ra~-zmnplovment  is mors than the last pay drawn by tham
at the time of retirement.. We may reitsrate, at the
coat  of repetition, that the rules do not provide for
First notimnally fixing the last pay drawn by the
retired Defence Officers to the Fifth Pay Commission
pay scales before determining their pay in the pavw
scales of  the posts  on which they hae baan

re-amploved, it has o be borng in mind that they hawe
’ —=~1/



D 007__2,05 D

A

{117
all been re-amploved after 1.1.19946. Tt is only  the
pay  drawn by themnm at the timsg of retiremsat from  Army
Service which is anuir@d o be protected and this is
pracisely what the respondents have donae. We do not
sae  any raason for the applicénts to fTesel aggriewvsd

about. the sams.

1. agpplicants” other plea is that the enhanced

pension  cannot  be reduced while fixing their pay on

re-amp 1 oymnant . To fortify this contention, they havai

placed reliance on the case of WUnion of India & 0Ors.

VS, 3. Vasudevan Pillai & Ors. (referred to supra).

In that case.s the matter before the apex Court was in
respect  of such of the ex-servicemen who were holding
civil  post on 1.1.198&6 following thair re-employvment.

The applicants cannot derive. any support from the said

“mase  as  they wers not holding sivil post on 1.1.1986

but came to be appointed only in the vears from 1997 Lo
14999, With effect froﬁ 1.1.1994 their pension has baen
revised angd rules for fixation of pay on re-emplovmant
mlearly state that pay has to be fixed by deducting thg
amount  of  pension  {( of course minus  the  ignorable
partion). This pension cannot, but be thse pension
being received by the re-asmploved pensioner on the date
ot his  re-anploymnant. We zee no forocs  in the .
Contention 'Of the applicants that if their last - pay
crawn aﬁ the time of retirement is not to be refixsd
notionally on  the Fifth Pay Commission scale, ithan
deduntable portion should alse be restricted to the

pension drawn by them at the time of retiremsnt.

_;_—tf/—
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11. anothar grmundiﬁﬁgmuPQU$1y urged bafore us e
! . . .
thie learned counsal for thea applicants is that the pay
af the applicants, on r@~ﬁmﬁlmyment, ~annot  be  less
than @ double of The pension whimh they Are gnjoying
woe. T . 1.1.199&. we Find absolutely no rationals In
this argument. There are no rules which provide that
an  re-emplovment the pay has to be Fixed based on thes

pansion being recaived by the pensioner. This argumant

has meraly baen stated to be rejectad outright.

1%, Maving held that pay of the applicants. o0
their re-emplovmant, has been Tixed correctly, The naxt
quastion which comas  up fﬁr our cﬁnsidaratimnl is
whether the respondants can recover the over—paymnanis
already made to the applicants because of their sarlisr
erronéous fixation Qf pay. The lagal position s well
settlaed by wvarious pronmunmement&- nf the Hon'ble
ﬁupr@ma Court iﬁ a catena of cases. The general rule
af 13w, As laid-dpwn by the Apex court, is that wheres
exmeés amount has baen paid erronenusly o an employas,
mﬁd in the payment of which he had no rols To play, or
commitited no misrepresentation or fraud, in that event
feven though the pay and the emolﬁments stand ‘reducsad
as a result of refixatimn/correotion), the amount -sm
codpr - paid  cannot he recovered Trom him, unless there
are ocertain glaring facts and circumstances tao take &
different  wiew. This law, as shtands today, Tlows Trom
rhe basic opinion gxprassed in the case of Shwam_ . Babiy

varma & Ors. M. Union of India & Qrs. T{1194) BT OATC

121, that axness amount erronenusly paid without thea

fault of hthe employes should not be recoverad. In that

——/3/,
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casae, the decision was rendsred by a Bench of thrae

Mon®ble Judges. The relevant para reads as undsr:

R although we have held that the
petitionars weaere. entitled only ho the pay
scale of Rs.230-480 1in terms  of the
racommandations of the Third Pay Commission
woe. f. 1.1.1973 and only after the period
of 10 vears, they became entitled to the
pay soale  of Rs.330-560 but as they have
razeivaed the scale of Rs.330-540 since 1973
dite to no fault of theirs and that scales is
baeing reduced in the vear 1984 with sffect
from 1.31.197%, it shall aonly bs Jjust and
proper  not Lo recover any  excess  amncunt
which has already besan paid to  them.
monordingly, we direct that no steps should
bae faken to recover or to adjust any axosss
amaunt paid to the pehitioners dus to  the
fault of the respondents, the petitioners
being in no way responsible for the sams.”

13, This principle of law was reiterated by the
Apex Court in the subsequent decision in the case of

Sahib__Ram v. State of Harvana., 1995 (2) RSJI 139, and

in the case of Gabrisl Saver Fernandes & 0rs. o

State of Karnataka & Ors., 1994 (5) SLR  &25%.

14. In a recent decision of the Apex Court:
rendered by a Bench of Hon’ble three Judges in the case

of P.H. Reddy & DOrs. v, Natimnal Institute of Rural

Revelopment & Ors.. 2002 (2) ATI 208, tha apex  Court
found that mn>facts the authdfitias waere entitled o
rafix the pay if ths same is erronenusly fixed =arlier,
but, no recovery could bs made fraom fths smploves
conoernad. The obssrvations of ths Apex Court run  as
follows:

vew. the smplovess-appellants, who -had basn
in recaipt . of a highasr amount on account of
srronanus  Fixation by the authority should:
not be asked to repay the sxoess pay  drawn,

- =)
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and tharﬁfmre,'that part of direction of the

appropriate authority reqguiring reimbursement:
ot the exoess amount drawn s annullad.”

s

15. In the oases before us, The position is
similar to what was considerad by the apex Gourt in ths
cases referred to supra. It is not the cass of the
respondents that there was any misrepresentation on ths
part of the applicants, which resulted into wrong
Fixation of their pay earlisr. Tt is admitted by the
respondents themsslves that they had in Fact:
nisinterpretad the rulss and fixad pay of ths
applicants wrongly. after discovering the error  thay
proceedad to ocorrect the same. The wrong fixation mads
earlier resultsed into alleged over payments to  tThe
applicants, which the respondents contend, they have a
Fight to recover. In view of the lsgal position s«
wlaborately $eft1ed by Hon’ble the Suprems Court, wé
are of the considered view that the respondesnts cannot
be permitted to make recoveries mf the ovar paynenits
made to the applicants. IF any recovery has beean médﬁﬁ

the same is liable to bse refunded.

16, In  the light of discussions aforssaild, we
allow thase 0as in part. We ses no 1llegality 1in

'

action of the respondents in refixing paw of  the
applicants on their re-smploymant on civil posts under
the impugned orders and théae ordars  ars upheld.
Hawever, the respondents are directed not fo  recover
any aver-pavments made to the applicants because of The
srronesous  Fixation of pay done by the respondents

themselves =arlisr. Intaerim stay granted against

recovery of  over-paynents s made absolute. If  any

el v
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recoveries  bave besn made in pursuance of the impugnad
ordars, thg samne s directed to bs refunded to the
applicants within a pariod of two months from the daté
of receipt of a certified copy of this order. In the
facts and circumstances of the cases, there shall be no

ordar as o costs.

(P, Nﬁééi?H) ' (V.8. aBRaRWal )

Membar {(A) Chairman

Patwal/



