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W Principal TDa (HO)
' Block, Maulana Azad Rolad, DHO PO,
Mew Delhi-~110 011

. Sacratary of Personnsl & Training, _
Ministry of Personnel, P.G. & Pension,
Governmant of India, North Bloock,w
Mew Delhi~110011

. e. Respondents

(By Advocate @ Shri M.M. Sudan)

QA Na. 1324/2002

L. Col.(Retd) Azshok Bhatia §/0 Late Dr. Chunnd Lal
Bhatias, R/o 37/7, Birbal Road,
dangpura BExtin., MNew Delhi
emploved with Joint Secretary (Trg) and
Thief administrative DFfFicer, ‘
Ministry of Defence, G-TT Hutments,
Dalhousi Road, DHO PO
Mew Delhi-110 011
v e Applicant
(By advacatse @ Shri J.0. HMalik) ’

VeaErsus

1. Joint Secretary (Trg) & Chief
Administrative Officer,
Ministry of Defence
G-TT Hutments, Dalhousi Road, DHD PO
New Delhi - 110 011

. Principal ODa (HRD
S fG° Block, Maulana azad Rolad, DHE PO,
Feaw Daelhi~110 011

3. Saecretary of Personnel & Training.
Minigtry of Personnsl, P.G. & Pension.
Governmaent of India, North Blook,w
Mew Delhi-~110011

.-« Respondents
(By advacate : Shri Madav Panikar)

BY SHRI A.P. NAGRATH. MEMBER (A):

The applicants in these three Ofs are all retirsd
ATy foimﬁré, Wi héQe bean reemploved on oivil posts.
Thay are aggrieved with the fixatiqn of their pay on their
razmployvment  and havé.asséiled thes respecti#e orders  of

fimation of their pay and cdnsequent orders of  recovsry.
o s
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Initially their pay had been fixed at a higher stage - in

the pay scale, which later got revised to minimum of the

scale  in each case. $ince the question which has comse L

for  adjudication in theéese thres OAs 1s exactly the szsame,

these are being disposed of by this common order.
* Tha reiﬁvant particulars in respect of these
applicants, as culled out from the raspective 0As, are am

Follows.

N ﬁpplimaé% In DA &561/200%2, Col. (Retd) R.G.
Srivastava, retired from Army on 30.4.1994 when he was
drawing pay of Re . 6250/, including Rank Pay of Rs.1000/-.
With effect from 1.1.199¢ his pension was revised and
Fixad at Rs.B550/- with referance to the notional iy
worked  out as Rs.17100/-. He was reemploved on the post
of  GS0~T (MIS & SAPYT on 14.5.1997. Dn reemploymant  his
pay,  though initially fFixed at R 13875/, has now  besn
Pixed at minimum of the scals i.e. af Rs.12000/~ in ‘the

scale of % L EODO~ZF R~ 16500 .

2.2 Applicant in 0A 1323/2002, Lt. Col. (Retd) Pren
Math, retired from ‘fhﬁ érmy on 1.7.1994  when he was
drawing  pay of Rs.5100/~, including Rank Pay of Rs.&00/~.
With wffect fraom 1~i,1996 his pension was  Fisxed at
R RERO5 ~ whimh was  revised Lo Rs.7350/- by notional
Fixation of his pay a8t Rs.14700/-. He has been raamng] oved
in the post of GSO;TI MfS on.?v?,1999u On reeﬁploymﬁnt hia
pay. though initially fixed at Rs.12275/~, has besn
refived at  the minimum of the scale {.ea. Rs . 12000/~ i%

the payv scale of Rsﬂl?OOO~325~15?OOU
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7.5 epplicant  in na 1324/2002, Lt ol . {Ratad)
pshok  Bhatia. retired from Army On 54.1.199% when he Was
draw{ng pay of Rau5500fw, iﬁcluding Rank Pay of Re . B00/ .
Mis pension, which was sarlisr e . w74k —, WAS revised  TO
Re . 7550/~ w.g. 1.1.1996 basad'mﬁ rhe notional pay of
R 151007~ He wés reenployed as aan-1  (MI18) w.e.f.
g o5 1998 in  the pay scale  of R$.12000w375w1é500w o

rapmployment  his  pay was initially fixed at  Rea.1l3500/~,

“which has been refixed now at Re . 12000/~ i.e. Al i murm

ot the scale.

. In respent of applicants LT. nol. (Retd) Pream
Math in QA 13?3!2@0? and Lt. Col. (Retd) Ashok Bhatia in
ey 137472002, recoverises had been ordered aftarc refixation
af  their pay vidﬁ'ordﬁr dated 11.1.2002. This recoveary
wae  ordersd to be atayed by the Tribunal wide order catead
215 2008 in  these two OAS. Tha interim orders have
continuad  to opsrate. initially, on Lheir reamp ] oymant.,
their pay in The civil posts held by them ware Tixed by
1. i raﬁpmndents' with reference To The pay last drawn by
fhem at the time of their retiremnent from Defence sy 1o .
Mowever, vide order dated %1.172.2001, their pay dot
ref ixad to‘minimum of the scale and adjustment of pension
and the payab{e portion was worked out in A& revised
annarr. ﬁggrievad Wwith this refixation, the applicants

have Coms bafore us by filling these 0A%.

4. ﬁha applicants have assentially raised & Pl
fhat on thair reasmployment. they are entitled to protectio

of  pay last drawn by +haem while in the Army service D
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adapting the same rulas A% Are applicable .o the

ratired/releasad armed Forces Officers on reang 1 oymnant in

the ccivil posts. The lsarned counseal for the applicants
vehemently argued thét pay of the applicants cannot  be
less hhan double‘of the pension which they arg now drawing
w.e.T. 1.1.19%9%. By, referring to'tha case of L. ool.
(Reated) Parm Math, he submitfed that the officer at fhe
rime of his retiremnent from army sarvioe woe . F.  1.7.1994
wasn drawing  total pay of Rs.5100/~ 1.e. basic pay of
Rz 4500/~ pluijank Pay of Rs . 400/~ Rased on this pay,
his pension waé“refixmd at Rs.?2505, which has bean revised
o Re. 7350/~ w.a. T 1.1.199%4 in implamentation of Fifth Pay
commission’s recommendations. © T was convassed by The
learned ocounsal that;the pension of Res ., TEH0,/ - waé basad on
notional pay of R3m14700fw, which had been worksd out with
reference tﬁ he last pay drawn by rhe applicant 1n 1994.
He contented that  1f t+his revised psnsion  was fro toe
deduntead Cminus the ignorabls portion) thean tohe
applicant cannot be fixed at minimum of the pay scale bull
has necessarily to be fixed at a stage in the ascale which
is just above the notional pay mf.R$v14700ﬂw, on which
hasis the revissd bﬁnsion has been worked out. He furthar
contended  that 1T pay of the applicant is not to be T3xead
notionally in  ths Fifth Pay commission pay scales with
reference  to  The last pay drawn by him  while in  Army
sarvice, Then deducting snhanced pangion from his pay 1
totally” unjugtifﬁed. applicant’s pensiaon at the time of
ratiremant. Wwas Ré.2505/-, which was based on tha basic pay
of Rs.5%100/-~. Tﬂe applicant contends that it is only that
pension which could be deducted from the pé? now  ref ixsad

or else his pay must be fixed at the highest. of the

s
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revised scalse of Rs.10000+325-15200 or at the approprialte
stage  in the revissed scale, as per Fifth Pay Commission’s
raecommandations. In  support of this assaertion, the
learned ocounsel placed reliance on the Hon’ble  Supreme
¥ Court’s decizion in Civil appeal No. 3543-46/90, WUnion_ of
India & Ors. v, G, VMasudewvan Pillai & Ors.
L e The learnsed counsel for the respondents, whils
refuting  the olaim of the applicants, stated that the !
;

applicants  appsar  to have some misconception about  the
A& and method of  fixation of " their [ay o
re-gnployment. on oivil posts.  According to the lesarned
counsel . this pay  has Emen refixed as par DORST  OM  of

19.11.19%97  read with their earlier OMs of 31.7.84%, 3.6.88

and  2.5.94. Thelr contention was  that rules clearlw

o3

provide  that on re-employmant no protection of the scales

)

of  pay of the posts held by the retired Defence services

o (fficers prior to their retiremnent is admissible under the

il es. Mowewver, tThev are allowed protection of pay last

cirawn by  them aft the time of their retirement. This

D) :
condition was stated fo have been dulv taken care of while 3
fixing the pay of the applicants. Tn all these cases, as 8

paer  the learned counsel, the minimum of the pay scale on :
which  the pay of these applicants have been fixed is

higher fhan the pay last drawn by them at the time of. ;

their retirement from Défence service. They conceded that
the raspondents  had earlier erronaously applied the 3

provisions of pay fixation applicable to those of the

retired ODefence Servics Dfficers who are re-amploved in

he army. Later, on receipt of clarification from DORET .,
-~
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tha mistake was realised and the same has been ractifiad

by  the impugned order. The lsarnead cdungel; atrongly
uirged  that no person can claim, as a matter of right, to
be paid the salary which is not dus ta him and anv action
e eorrect  the mistake cannot be stataed ‘tm bhe  anwy
infringement. on the rights of individual whm s enjoving

the banaetit which thae rules do not permif.

é . We have given our anxious consideration to the
argunents advanced by the lesarned counsel on either side
and have also carefully perused the rules relating o

fixation of pay of the retired Defence Service pensioners

7. Fixation mf‘ﬁhe pay of the re-enployved pensioners
i governed by thﬁ Pu1ﬁ5 as contained in DORET O No.
ZAL/85-Estt(P.TT) dated 31.7.1984. The relevant portion
of the salid order, Péad along with DORET OMs - dated 7.11.97

and 19.11.97, reads ds under:

Fiwation of pav of reemploved pensioners

(a) Reemploved pénaion@rs shall be allowsed to
araw  pay only in the prescribsd scales of pay
far the posts in which they are reemploved.
ey protection of  the scales of pay of the

st held by tthen prior to retiremsent  shall

()I01) In all cases where the pension is fully
ignored, the initial pay on reemploymant shall
be Tixad at the minimum of the scale of pay of
the reemnploved post.

ii) In mases where the enftirse pension  and
pansionary bengifts are not ignored for pay

E fixatioon, the initial pay on reemployment

shall be fixed at the same stages the last paw
drawn  before retirement. T1f there is no such
stage in the reemploved post, the pav shall be
fixed at the stage below that pay. If thes
of the pay scale in which a pensicnar

-8/
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1s  reemploved is less than the last pay drawn
b him before retirement his initial pay shall
be fixed at the maximum of the scale of pay of
the post. Similarly, 1f the minimum of the
scale  In which a pensioner is reemploved is
more  than  the last pay drawn by him  before
retirement his initial pav shall be fiwxed at
ha minimum of the scals of pay of reaemnploved
post. However, in all these cases, ths non-
ignorable part of the pension  and pension
equivalent of retirement benefit shall be
reduced from the pay so fixed.

() The enployed pensioner will in addition fa
pay  as- fixed under para (b) above shall be
parmitted o  draw saparately  any  pansion
sanctionad to him and to retain any othar form
of retirement bensfits.

() In the case of persons retiring bhafore

attaining the age of 55 vears and  who  are

rasmployed, pansion (including pension

equivalent. of gratuity and other forms of

reftiremeht  benefits) shall be ignore: for
( initial fixation to the following extent -

(i) In  the case of ex-servicemnen who  held
posts  below commissionsd officer rank in the
Defance  Foross  and in the case of ivilians
who  held posts below Group A’ posts at  the
time  of their retiremsnt., the sntire pension
and  pension eguivalent of retirement. benefi s
shall be ignored. '

(ii) ITn the case of service officers belonging
to  the Defence Forces anmd Civilian pensioners
who  held Group ‘A" posts at the time of thei
retirensnt, the first Rs. 500/~ of the pension
and  pension squivalent of retirement benefits
shall be ignored."

Thase rules are not under challenge in these 0Oas. In
imp]emﬁntﬂtion of Fifth Pav Commission’s raecommandations
8,55 amcépted by the Government of Tndia, CC3 (Revised Pav)
Rules, 1997 were notified by the Department of Expenditure

vide nmotification dated 30.9.1997.  As per Rule-2(2)(a)

persons  reemplaved in Government service after retirement

Were  axoluded  from the purview of these rules. Later,

however, vide DOP&T OM.dated 19.11.1997, the benefit of

thesa rules  was  also axtended fto the re~amploved

re~employment. ix

-~/

pensioners. The fixation of pAay on
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gaverned by Rule-7 of these rules, which has to be reass
in conjunction with rules of 198¢. The cases of the
applicants fall under  Clause () (i5) of para~-4 of the
instructions contained in DOP&T OM No.3/1/85-Estt  (P.IT)

dated 31.7.1986. The same reasds as Follows:

“In  ocases  where the entire pension and

paensionary benefits are not ignored for paw

tixation, the initial pay on  re-employvment

&/ ' shall be fixed at the same stage as ths last

pay  drawn before retirement. TF there is no

such stage in the re-employed post, the pawy

shall  be fixed at the stage below that pay.

IT  the maximum of the pay scale in  which a

pensioner is re-emploved is lsss than the last

pay  drawn by him before retirement.,, his

initial pay shall be fixed at the maxinmum of

the scale of pay of the post. Similarly, if

tha minimum of the scale of post in which &

pensioner is re-emploved is more than the last

pay drawn by him before retireament his initial

pay shall be fixed at the minimum of the scals

ot pay of re-employved post. However, in  all

thaese ocases, the non-ignorable part of the

pension  and pension aquivalent of retiremnent

benefits shall be reduced From the pav sa
fixed."

L/ . Tt appear§‘ That  the applicants have been  labouring
| under  ths belief that for the purpose of pay  fixation
an o their re~amnployment., the pay drawn by.them at  the

time ‘of retirement is required to be notionally  fixad

in the Fifth Pay Qommiséion pay scales and their pay in

the scale of the 5bst in which they have been appointed

now  has o be deﬂermined with respect to such notional

PAaV . We  have scanned these rules carefully. Tt

e
n

A

&

nowherse stated ﬁthat in the case of such of thea
re~employ@d'pen$56neré, who retired prior to 21101994,
and wers re~employed'after that date, their pAay at the

time of retiremant from the Defence service is requires

i be notionally fixed as on 1.1.1994. Undsr the

~_—/9L
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rules,  their pay which they had last drawn at the tims

of  retirement js only required to be protected which,

in all thess three TASES

applicant, Caol. (Retd) R.G.

has been done. Thie

Srivastava, was drawing a

basio pay of R& . 5100/~ and Rank Pay of. Rs. 1000/~ at fhe

time of hig Fetirement. His total pay including

stagnation incremsnt, DA

R, 11030/~

& IR, woirked oyt o

He  has been fiwxed at. the minimum of the

scale  of the post on which he hazs been reamploved .a.

R& 12000/~ .

by him.

& Fimilarly, in  the case of Lt. Col.

Obviously, higher than the pay last drawn

(Retd)

Prem  Nath, his totg] pay at the time of retirement was

Rs. 2187/~  and he has now been fixed at the minimum of

The scale i.a. Rs. 10000/~ .

In the case of 1. CGol .

(Retd) ashok Bhatia, the lastbpay drawn by him at tha

time  of retirement was Rs.9464/~ and he has now  besn

fixed at Rs. 12000/~ which'i$

minimum of the pay scale

on which he has been ra-ampl aved.

it can be sesen from the above that in

three ocases the Pay . now fiwad il

re-enplovnent iz more than the laast pay drawn by them

att the  time of retlrement

COst of repetition, that the

We may P@itﬁ”atﬂ, at. the

rulss do net provide  for

first notional ly Fixing the laast Pay  drawn by the

retired Defenos Dfficers to

the Fifth Pay Commission

Ay scales  before determining their pav in  the sy

scales of  the posts N

which they hawve baan

re-emploved, it has to be borne in mind that they have -

—~=~7/
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all  besn re-smploved after 1.1.1996. I+ is only the

pay drawn by them at tﬁe'time-of fetirement from Army
Sarvice which is requif@d to be protected and this isx
pracisaly  what the respondents have done. We do  not
BEEANY  reason for the applicants to feel agarieved

about the same.

R Applicants”® ohher Plea is that the enbhanced
penaion  cannot be raeduced while Fixing their pay on
regmp loymant . To fortify this contention, they have

placed reliance on fthe case of Union of India & Ors.

Ge Vasudévanwpillai & Qrs. (referred o BUDral .
In  that case.s the métter bafore the Apex Court was in
respaect. of such of the‘ex~$ervicemen who were halding
civil  post on i,1,1986 following their ra-amplovment.
The applicants cannot derive-any suppart. from the said
case as . they werse not holding civil post on 1.1.1986&
but came to be appointed only in the vesrs From 1997 tao
/ 1999.  With effent from 1.1.199% their pension has baan
revised and rules for Fixation of pav on re—ampl ovmant;
clearly state that pay has to b Fixed by deducting the
amount.  af  pension  ( of caurse minus  the | ignorable
partion). This pernsion cannot, but bs  the pension
being received by the re-emploved pensioner on the date
oaf his re-amployment; . We see no  force in . he .
contaention Amf the applicants that if their last paw
drawn  at  the fime of retirement is not to be refixesd
notionally  on " the Fifth Pay Commission scale, Then
deductable pmrt%on -should also be restricted to the

pension drawn by them . at the time of retirement.

_._—lﬁ/-
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1y urged before us by

learned counssl tor the applicants is that, the pay

RO

on re-amplovment, cannot  be ]

-

n

{

af the pension which they ares enjoy

wos . T 1.1.1995. we find absolutely no rationals 1N

this argument. Thers are no rules which provide that

fhe

an  re-employment the pay has to be fixed based on

pension being recaived by the pensioner. This argumant

has meraly baan stated to be rejected outrighi.

1. Having held that pay of the applicants, on
their re-employment, has bean fiwxed correctly. the neaxt
question which oomes Up fﬁr nur cﬁnsideratinn is
whether the respondents can recover the over—paymnaents

already made to the applicants because nf their sarlier

arronsous Tixation of pay. The legal position is

sattlad by warious pronouncemnants: af the Hon’ble

-

Supreme Court in & catena of cases. The general ru e
of  law, as laid down by the apax Court, is that wheare

excass amount Has been paid erroneously to an emplaoyes,

PR

and in the payment of which he had no role to play, or

committed no misrepresentation or fraud, in that event
{evan. though thea pﬁy and the smolumesnts stand i edu o
as a result of Eefixatimn/cmrrecﬁi@n], the amount S
cewar pald  cannot be recovearad from him, unlsss thers
are  certain glaring facts and circumnstances to take &

different view. This law, as stands today, flows from

fhe basic opinion expressed in the case of Shvam__ Babul

varma & QOrs. V. Union of India & 0Ors.. (1194) 27 ATC

121, that sxoass amount erroneously paild without the

fault of the employee should not be .recovered. In that

——u/,

T RY .
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case, the decision was rendered by a Bench of thrae

Mon’ble Judges. The relevant para reads as under:
!

R T A Blthough  we have hald that the
paetitioners were entitled only to the pay
scale of Rs.330-480 in terms of the
recommendations of the Third Pay Commission

‘ wee Foo 10101973 and only after the period

p of 10 1 vears, they became entitled to  the
' pay  scale of Rs.330-560 but as they have
receivad the scale of Rs.330-540 since 1973

due to no fault of theirs and that scale is

being reducad in the year 1984 with effect

from 1.1.1973, it shall only bs just an«

L/ propsr not  to recover any  exocess  amount

v which has already beesn paid to  them.,
econrdingly, we direct that no steps should

lyee taken o recovar or to adjust any exosss

auount  paid to the petitioners dus to  the
fault of the respondents, the pehitioners
being in no way responsible for the same.”

135, This principle of law was reiterated tow  the

Apex Court  in the subsequent decision in the case of

[ahib Ram_v. State of Harvana, 1995 (2) RSJI 139, and

in the case of Gabrisl Saver Fernandes &  Ors. Yo

Shate  of  Karnataka & Ors.., 1994 (5) SLR &25.

14. In a recent decision of the apex Court:

rendered by a Rench of Honble three Judges in the case

o

of  PoH._  Reddy & QOrs. v, Natimnal Institute of Rural

Developunent &  Qrs.. 2002 (2) ATI 208, the Apex Court
Found that on facts the authorities were entitled to
refix the pay if the same is arroneously fixked earlier,

but, no  recovery could be made from fhe @mp 1 owee

concaernad. The observations of the apex Court run as

Ffollows: '

«v«- . the employees-appellants, who had been .

o Ain receipt . of a higher amount on account of

) srroneous  fixation by the authority should
not be asked to repay the excess pay drawn,

- _ _..—/Ly'_
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and  therafore, that part of direction of the

appropriate authority requiring reimbursement:

ot the excesss amount drawn is annullad.”
15. In  the cases before us, the position is
similar to what was considered by the Apex Court in the
cazes referred to supra. It is rnot the case of tha
respondants that thers was any misrepresentation on the
part.  of  the applicants, which resulited into W ON G
Fixation of their pay sarlier. 1t is admitted bw  the
respondents thamnsslves that they had  in - fact
misinterpratad the rulas  and fixad pay of the
applicants  wrongly. after discovering the error théy
proceedad to correct the same. The wrong fixation made
garlier resulted into alleged over payvments to the
applicants. which'the‘respondentg contend, they have a
right o recmvef, In view of the legal position s
wlaborately saftled by Hon’ble the Suprems Court, we
are  of the Cmngidered‘view that the respondents cannot
be permitted to make recoveries of the over  pavmants

mace to the applicants. TFf any recovery has been made ,

the sama is liable to be refunded.

16 . Im  the light of discussions aforesaid, we
allow  these 08s  in part. We see no {llegality in
action of the respondents in refixing pay of the
applicants  on thair re-smplovment on civil posts undsr
the  Impugned orders  and these orders are upheld.
HMowaver, the régpmndents are directed not to recover
any caver-payments. made to the applicants because of the
grroneous Tixation of pay done by the respondents

Cthemselves earlisr. Intarim stay granted against

recovery  of over-paymants is made absolute. If  any

Y
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r@mmvefiem héve bean made in pursuance of the impugned
ordm“s; fhe same  is direched fto be refunded to the
applicants  within a period of two months from the date
of  receipt of a certified capy of this order. In  the
facts and circumstances of the cases, there shall be no

arder as ko costs.
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