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0A_No . 661/2002

Col. (Retd) RJG. Srivastava $/o Late K. Srivastava,
resident of D-IT/A21, Moti Bagh South,
Mew Delhi ~ 110023 and :
gimploved with Joint Secretary (Trg) ancd
Chief administrative Office, -
Ministry of Defence, C-I11 Hutments,
Dalhousi Road, DHO PO
Nezw Delhi~110 011
e e Apniicant
(By aAdvacate @ Shri J.C. Malik)
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1. Joint Secretary (Trg)l & Chief
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Maw Dslhi - 110 011 ‘

¥ Principal ODA (HQ)
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Mew Delhi-110 011

. Secretary of Personnel & Training,

Ministry of Personnel, P.G. & Pansion,
Government. of Tndia, North Block,w
Few Dalhi-110011

v v+  Respondsnts
(By advocate @ Shri Madav RPanikar)

QA _No. 1323/2002

Lt. Col.(Retd) Prem Nath, Sena Madal
$/0 Late Shri Sahib Ram

RS 1329, Sector-29, Noida,

emploved with Joint Secretary (Trg) ancd
Chief Administrative Office.

Ministry of Defenca, C-1T Hutments,
Dalhousi Road, DHR PO

Mew Delhi-110 011

: < v+ Applicant
(By Advocate : Shri J.C. Malik)
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1. _ Joint Secretary (Trg) & Chief
Administrative Officer,
Ministry of Dafence = '
GrIT Hutments, Dalhousi Road, DHRQ PO
Mew Delhi - 110 011




- Prifncipal oD (HQ)
“‘G° Block, HMaulana Azad Rolad,  DHO PO,
New Delhi-110 011

. zaoretary of Personnel & Training,
Ministry of Personnel, P.G. & Pension,
Hovernmant of India, North Block,w
Mew Oalhi-110011

(By advocate : Shri tM.M. Sudan)

0A No,. 1324/20072

L. Col.(Retd) Ashok Bhatia $/0 Late Dr. Chunni tal
Bhatis, RAfo 37/1, Birbal Road,

Jangpura Extn., Mew Delhi

emploved with Joint Secretary (Trg) and

Thiaf Aadministrative OFfficer, -

Ministry of Defénce, C-TT Hutments,

Dalhousi Road, DHO PO

New Delhi-110 011

ev. Responds

nta

e Applicant

(By Advaocate @ Shri J.0. Malik)

Varsus

1. Joint Sescretary (Trg) & Chief
Acdminigtrative OFFiocer,
Ministry of Defence
=TT Mutments, Dalhousi. Road, DHE PO
Maw Delhi « 110 011

. Principal D& (HO)
‘G, Block, Maulana azad Rolad, OHQ PG,
Meap Nelhni-110 QL1

2. Sacretary of Personnel & Training.
Ministry of Personnal., P.G. & PRPension,
Govaernmaent of India, North Blook,w
tlesw Delhi~-110011

Respondants

(By advocate @ Shri Madav Panikar)

AN A et AT e A S P

BY_SHRI_A.P. NAGRATH. MEMBER (&)

The applicants in these three 0as are all retirsd

army  Officers, who have been reemployveéed on oivi
They are aggrieved with the fixation of their pay
rezmployment  and  have assaillad the respactive o

Fiwation of their payv and cdnsaquent arders of

1 posts.
on their
raers of

RGO R .
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Tnitially thsir pay had been fixed at a higher stage - in

the pay scals, which later got revised to minimum of the

scale  in =sach case. Since The gquastion which has coms up

for ddiudication in thess thres Ods is exactly tThe sams.

these are being disposed of by this common order.

. The relavant particulars in respact of  fhese
applicants, as culled out from the respective 0As, ars am

'

Fiorl lows .

Ll Applicant in DA ﬁ&lf?OO?,v Col. (Retd) R.G.
Sriyaatava, retired from Army on 30.4.1994 when he was
drawing pay of Re . 6250/~ including Rank Pay of 9$-1000fw,
With eaffect froﬁ--lwi-lqgﬁ his pension was revised and
fixed at -R$5855O/~ with reference to the notional [y ay
worked aoult as Rs.l?lDQ/w- He wag.rmemployed an the  post
of  G30-T (MTS & SQP)T:on 14.5.1997.  On reemployment Mis
pay,  though initi&ll# fix&d.at R 1Z875 /-, has now  basn

fixed at minimun of the scals i.e. A&t Rs.l?GOOKM in  the

"seale of Rs. 12000-375~14500 .

FL7 Applicant in 0a 1323/20072. Lt. Col. (Retd) Pran

Math, retired from ﬁhe érmy an 1.7 01994 whan  he  was
drawing pay of Rs.5100/~, including Rank Pay of Rs.&00/-.
With. affect  from 1.1.1996 his pension  was  Fixed at
Fos 2505~ which was revised to RS;?350f“ by  notional
Fixation of his pay at Rs.14700/~. He has been reamp] oyed
in thea post of G30-1T HIS on 2.2.1999. On reeMployment his
pay, though initially fixed at Rs.12275/~, has besan

refixed at  the minimum of the scale 1.e. Rs.172000/~ in

the pay scale of Rs.12000~325-15200.
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2.5 gpplicant.  in  OA 1324/72002, Li. “ol. {Retal)
pshok  Bhatia, PﬁtiredAfrom army  on 54.1.199% when he  WAas
drawing pay of R$,56002~, including Rank Pay o f QévBOO/w"
Mis pension, whiﬁh was earlier Re . 27467, was revised o
Rs . 7550/~ w.e.f. 1.1.1996 based on The notional pay of

R . 15100/~ He was resemployed as aan-1  (M18) w.a.f.

LELLO98 in  the pay scale of Rs.12000-375-16500. i
reanployment.  his  pay wWas ipitially fixad at Re . 13500/,
which has besen refixed now at Rs.12000/- i.e. at minimurm

ot the scale.

A In respect of applicants L. 0ol. (Retd) Prem
Math in 0A 13?3{250? and Lt. Col. (Retd) Ashok Bhatia In
ey 1LRR4/2002, recovﬁries_had been~ordﬁrﬁd after refixation
af  thelir pay vide order dated 11.1.2002. This recovery
was ordered to be stayed by the Tribunal vide order dated
P21 .5.200% “lin these twa OAs. The interim orders have
sontinued to operate. Initially, on their reamployment,
their pay in The civil posts held by them wera Fixed by
1t raapmndents with refersnce to the pay last drawn by
them at the time of their retirement from Dsfence srrvios.
Mowevear, vide ordser dated %1.1%2.2001. their pay qob
refixed to minimum of the seale and  adjustment of pren s 1on
and  the payable portion was worked out  in a3 ray sed
AN & . Aggrieved with this refixation, the  applicants

have come bafore us by filling thess Ofs .

4. The applicants have sssantially raised a plea
that on thelr reemplnymﬁnt they are entitled to protection

of - pay last drawn by +hem while in the Army sarvice by



learned ocounsel that rhe pension of Re . 7E50/- was basad
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adapting the same rulaes A% Are applicable o thhe
ratired/releasead armed Forces Officers on reanploymant in

i

the civil posts. The lsarned counsel for the applicants
vehenantly arguad that pay of the applicants mannot  be
less Than double of the pension which they are now drawing
W T 1.1.1994. By referring to the case nf L. mol.
(Retd)  Parm mMath, he submitted that the officar at the
rime of his retirement from army servioe woa .  1.7.1994
WAS drawing total pay af Rs. 5100/~ 1.&. basic pay of
fo L 4500/~ plus Rank Pay of Rs. 600/~ . Based on this pay.
his pansion wWas rafived at Rs.2505, which has besn revised
1.0 Ra,fKSOfw w.e. f 1.1.1996 in implementaltion nf Fifth Pay

)

Commission s recommendations. o Th was convassed by The
N
notinnal pay of Re.14700/~, which had been worked out with
referenme tey  the last pay drawn by thalapplicant in 1994,
He nontented  that If this revised pension was 10 bz
deducted (minus the ignorable portion) ‘than. the
applicant cmnﬁoﬁ be fixed at minimum of the pay scale bul
has necessarily to be fixed at a stage in +he scale which

js just abave t+he notional pay mf»R$.14700fw, on  which

basis the revised pension has been worked cut. He further

contaended that if pay of the applicant is not to e Tl

notionally in fhe Fifth Pay Commission pay acales  with

bl LR

refarence to  the last pay drawn by him  while in Army

sarvics, than dedunting snhancead panaion from hism pay  is

totally unjustified. applicant’s pension at the timae of

Y

ratiremant. WAS Ra . 2505 /~, which was hased nn the basic pay
of Rz.5100/~. The applicant contends that it is only that

pension  which could be deducted from the pay now refixad

or else his pay must be fixed at the highest of the
' b
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revised scale of Rs 100D0-F25-15200 or at the appropriate

"

tage  1n the revised scale, as per Fifth Pay Comnmission’s

recommandations. In  support of t:his assertion, the
learned  oounsel placed reliance on the Hon’ble Supreme

Court’s decision in Civil Appeal Mo, 3543-46/90, Union_of

India & Ors.  wvo G,  VYasudevan Pillai & Ors.

B The learned oounsel for the reaﬁmndents, while
refuting the olaim of the applicants, stated that the
applicants  appear fo have some misconception about the
manner  and maethod of fixatian of T their ST el
re-enployment on civil posts. According to the lsarned
counsael,  this pav  has 5aen refixed as per DOPSET OM  ofF
19001997 raad With thair earlier OMs of 31.7.864, 3.4.88
and  ?.5.94. Their cmﬁtention was  that rules olesarlw
provide that on re-anplovnent no protection of the scales
of  pay of fthe posté haeld by the retired Defence servicss
fficers prior to tﬁair retirement. i{s admissible under the
rules. Mowenyar they are allowed protection of pay last
cdrawn by them aﬁithe tima of thejr retiramant. This
condition was $tatéd o have been duly taken care of while
fixing the pay of the applicants. In all these cases,

per  the learned counsel, fhe minimqm of the pay acﬁle il
which  the pay of these applicants have been fixed s
higher than  the pay last drawn by Them at thse time of
thelir retirement from Defence service. ~They conceded fhat
the  respondents had esarlier erronaously  applied the
provisions of pay Ffixation applicabls to those of the
retired Oefence Service Officers who are Fewgmployed in

Tthe Army. Later, on receipt of oclarification from DOPET

-~
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rhae mistake was realissd and the same has been rectified
by the impugned ordsr. The learnead cdungel, strongly
urged  that no person Can claim, as a matter of right. to
be paid the salary which is not due to him and anv action
te correct  the mistake cannot  be stated to be any
infringsmant on thelrighta of individual who is  enjoving

e benefit which the rulegvdm not permit.

é . We have given our anxious consideration to the
arguments  advanced by the imarned acounsel on either side
and hawve also carefully perused the rules relating tao
Fixation of pay of the retired Defence Serviace pensionars

on their resmplovment on civil posts.

~¢
3
.PJQ

ation of the pay.of the ré~employéd pensionars
ig  governed by  the rules as containad in DORPET  OrM Mo
% /1 /65~Estt(P.1T1) dated 31.7.1986. The relevant portion
of the said order, read along with DORET OMs dated 7.11.97

and 19.11.97, reads as under:

"Fixkation of‘pav of reemploved pensioners

{a) Repmplovpd pensioners shall be allowed tao
draw pay only in the prescribed scales of pay
foar the pumts in which they are  reemploved.
Mo protection of - the scales of pay of the
posts  held by them prior fo retirement shall
e given.

(Y1) In all cases where the pension is fully
jgnored, the initial pay on recemplovmnant. shall
be Fiwsd at the mxnlmum of the scale of pay of
the resnployved pnh1.

fii)  In cases whﬁre the entire pension  and
pansionary beneifts are not jgnored for paw
fixatinon, the initial pay on reeaployment
shall be Fixed at the same stages tThe last psy
drawn before retirement. If there 1s no such
afago in the reemployved post, the pay shall be
i at the stage below that pay. 1f the
mascimum  of the pay scale in which a psnsionsr

- -8/
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Is  reemploved is less than the last ey cirawn
by him before retiremsnt his initial pay shall
be fixed at the maximum of the scale of pav of
the  post. Fimilarly, if the minimum of +he
scale  in which a pensioner is reemploved  is
more  than  the last pay drawn by  him before
retiremsnt  his initial pay shall be fixed at
tha  minimum of the scale nf pay of resmplowved
post. However, in all these cases. the non-
igrnorakle part of the paension  and  pension
gquivalent of  retirement benefit shall be
raducsd fFrom the Pay so fixad.

{C) The amploved pensioner will in addition ta
pay  as  fixed under para (b) above shall bhe
parmnitted to draw separately - any  pension
sanctionaed to him and o retain any other form
of retirement benefits. ‘

) In the case of parsons ratiring before

attaining fthe age  of 55 vears and who are

resnploved, pansion (including pension

equivalent of gratuity and other Fforms of

retiremant benefits) shall be- ignored for
( initial fixation to the following extent:-

(i) In the case of ex-sarviceman whn held
posts  below commissioned officer rank in  the
Defance  Forces  and in the cass of ocivilians
who  held posts below Group A’ posts at T he:
time  of their retirement., the entire pension
and  pension equivalent of retirenent benefits
shall be ignored. '

Ci1) In the case of sarvice officers belonging
o the Defence Forces and Civilian pensinoners
who  held Group ‘g’ posts at the time of their
retiremsnt, the first Rs.500/~ of the pension
and  pension equivalent of retiremnent benefits
shall be ignored."

Thase rules are not undar challengs in these OAs. In
Implensntation of Fifth Pay Commission’s recommendations
A% accepted by the Government of India, CCS (Revised Pay)
Rules, 1997 were notified by the Department of Expendfture
v de notifimatimﬁ dated 30.9.1997. as per Rule-2(2) (g)
persons reemployéd in Government service after ratirement

were  excluded from the purview of these rulas. Later,

howaver, wvid

=

= DOPST OM dated 19.11.1997, the benefit of

fheas rules was alsn axtendsd to the Fe-amp loved

pensioners. The fixation of pay on  re-employvment g

-~/
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governed by Rule-7 of these rules, which has to be read

in conjﬁnctimn‘ with rules of 198%. The cases of the
applicants  fall ‘under Clause (b)(ii) of para-4 of the
inatrucfions cmn%ainedlin DOPET OM No.3/1/85-Estt (RP.TT1)

dated 31.7.1986. The'same_reads a5 follows:

"In  cases wherse the entire pension and
pensionary  besnefits are not ignored for paw
Fixation, the initial pay on re-smnplovoeent
shall  be fixed at the same stage as the last
pay  drawn before retirement. If there iz  no
such  stage in the re-emploved post, the paw
shall be fixed at the atagse below that paw.
Tt the maximum of the pav scale in which a
pensionar is re-amploved is less than the last
pay drawn by him before retirement:, his
initial pay shall be fixed at the maximum of
the scale of pay of the post. Similarly, IT
the minimum of the scale of post in which a
pensioner is re-emploved is more than the last
pay drawn by him before retirement his initial
pay shall be fixed at the minimum of the scals
ot pay of re-emploved post. Howsver, in alil
these cases, The non-ignorable part. of fthe
pension  and pension equivalent of retirement

benefits shall be reduced from the RAY S
tixed."” '

It appears that the applicants have baen labouring
undser  the belief that for the purpose of pay  fixation
e their  re-emplovment, the pay drawn by them at  the
Time  of retirement is reqguired to be notionally fiwed
in the Fifth Pay Commission pay scales and thaic pay in
The scale of the post in which fthey have bean Appointa
now  has to be determined with respact to such notional

AN . We  have scanned these rules careful lv. Tt

is
nowhere stated ‘that in the case of such of the
re~empyoy@d'pen$iqner${ who retired priof o L 1.1.19%94,
ﬂnd wera rewemplbyed after that date, their pay at the

time of retirement from the Defence service is requirsad

o be notionally fixed as on 1.1.1994%. Undar the

~-—A?L
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riles,  their pay which fhey had last drawn at the timea
of  retiremsnt is only‘required to be protectaed whiah,
in all these threes CASES has  been  done. The
applicant, Col. (Retd) R.G. Srivastava, was drawing &
basic pay of RsvSIOO/w,and'Rank Pay of Rs.1000/~ at the
time  of hisg r@firem@ntv His total pay including
stagnation incremant, Da & IR, worked out o
Rs . 11030/~ . He has Emen fixed at the'minimum of the
scale  of the post on which he has been reamplovaed i.e.
Rg 12000/« . Ob@ﬁously, higher than the pay last drawn
Bw him.

& 3imilarly, ih the case of Lt. nol. (Retd)
Frem Nath, his total Pay at the time of retiremnant was
Rs. 2187/~  and he has now been fFixed at the minimum  of
the scale i.e. Rs.10000/~. Tn the case of Lt Col.
(Retd) ashok Bhatia, the last pay drawn by him at the
time  of  retirement was Rs.9464/~ and he has nowWw besn
fixed at Rs . 12000/~ which ig mihimum of the pay scale

on which he has been re-amploved.

., Thus, it can be sesn from the above that in
all | these three ocases the Bay | now Finead Can
re-enp lovment  is more than the last pay drawn by  themn
at the time of retiremant. e may raiteﬁatm, att the
cost of repetition; that the rules do not. provide  for
first notional )y fixing the last pay - drawn by the
retired Defancos Dfficers to the Fifth pPay Commiasioﬁ
pay  scales before determining Their pay in  the pay
soalas of  the  posts an which they hawve beran

re-enploved, it has to be borne in mind that they have

— )
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all  besn  re-emploved after 1.1.1996. It is only  the

-

pPay  drawn by them at the time of retirament from Army

Service  which is required o be protected and this is

see any  reason for the applicants to  feel aggrievan

about the same.

18y, Applicants”  other plea is that the snhanced
pension  cannot  be reduced while fixing their pay on

ra-amnplovmnent. To fortify this content:ion, they have

placed reliancé on the case of Union of India & _Or

W [ Vasudeyan ﬁillai & Ors. (refarred to BUPTraly .
Tn  fthat case.s the matter befors fhe Apex Court was in
respect  of such of the ex-servicemen who were halding
oivil  post oan 1.1.1986 following their resamp lovoent, .
The applicants cannot derive. any support from the Sél
case  as they were not holding civil post on 1.1.1986&
but came o be appointad only in the vears from 1997 ta
14999 . With effeot from 1.1.199% their pension has baen
revised and rules for Fixation of pay on re-emplovment:
slearly state that pay has to be fixed by deducting the
anount.  of  pension  ( of course minus the  ignorable
portion). .This pension cannot, but be the pension

being raceiyed b the re~emploved pensioner on the dats

of his re-amployment . We seae no  force  in e

contention of the applicants that if their last naw
drawn  at  the time of retirement is not to be refixad
notionally  on  the Fifth Pay Commission secale,  than
deductable portion sheuld also be restricted to the

pension drawn by them at the time of retirement.

DA

b
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1iu- Aanothar groundsbigourmualy urged before us b
the | learned counsel for the applicant&Ais fhat: the pay
af  the applicants, on re-amnplovment cannot  be  less
fhan - double of the pansion whimh they Aare enjoving

w.oe . 1.1.199&. we find absolutely no rationals  In

* rhis argument. There are no rules which provide that
on  re-amploymnent the pay has to be fixed based on thes
pension being raceived by the pensioner. This argumant

has merely bsen stated to be rejected outright.

A

%

R Having held that pay of the applicants, on
rheir re-employment, has been fiwad correctly, the naxt

auestion which#‘mnméy el fﬁr aur consideration is
whathar The rm%pond@nts can recover the ovar-paymnants
already made to The applicants becauss mf their earliear
Erronaous %fxatioh Qf pay. The iegal position is well
saettlad by warious pronouncenants: of  the Hon’ble:
Supramns  Court iﬁ 4 catena of ocases. The generm} e
k/ of law, as laid dpwn by the apsex Court, 1s that whars
BACHHS amount has been paid erronsously to an emnploves .,
and in the paymant ﬁf which he had no role fto play, or
committed no miﬁrﬁprﬁgentatimn ar fraud, in that event
{even Though the pay and the smoluments stand reducsd

a a result of refixation/correction), the amount 8O '

@

mwvar  pald  cannot ba' recovared from him, unlass thera
are. certain glaring facts and circumstances to take &

different wview. This law, as stands today, Flows from

the basic opinion expressed in the case of Shyam_ Babul

Verma & Ors. va. Unien of India & Ors. (1194) 27 ATC

121, that Bxness anount erroneously paid without tThe

fault of the employves should ndt be recovered. In that
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case, the dscizsion was rendered by a Bench of three

Hon’ble Judaes. The relevant para reads as under:

"1 Slthough we have held fhat the
petitioners were entitled only to the pay
scale of Rs.A330-480 in terms  of the
recommandations of the Third Pay Commission
W F 1.1.197% and only after the period
of 10 vears, they became entitled o +the
pay  scale of Rs.330~560 but as thay have
received the scale of Rs.3%0-540 since 1973
due to no fault of theirs and that scale im
being reduced in the yvear 1984 with affent
From 1.1.197%, it shall only be just ang
propar  not to recover any  exoess  amnount
which has already beean paid to them.
rocordingly, we direct that no steps should
be taken to recover or to adjust any excess
amount. ‘paid to the petitioners due to  the
fault of the respondents, the petitioners
being in no way responsible for the sams. "

13. This principle of law was relterated by  the

Apax Court  in the subsequent decision in the case ot

Sahib_ Ram v.  State of Harvana. 1995 (2) RSJ 139, and

in the case of Gabriel Saver Fernandes &__Qrs. V.

State of Karnataka & BrS.. 1994 (5) SLR &25%

14. In a recent decision of the Apas Court:
renderaed by a Rench of Hon'ble three Judges in the case

af  RoH.. Reddy & Ors. v, National Institute of _Rural

Revelopment & Ors.. 2007 (2) ATJ 208, the apsx Court

found  that on facts the authorities wers entitled it
refix the pay if the same is 2rroneously fixed earliar,
but, no recovery could be made from the amp 1 oweae

connernaed. The observations of the Apex Court run  as

follows:

v the employaﬁs~appellants, who had beean
in receipt of a higher amount on account  of
srroneous  fixation by the authority should
not be asked to repay the excess pay drawn

.__—ILV___
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and  therefore, that part of direction of the
appropriate authority requiring reimbursement:
ot the exoess anount drawn is annullsd.”

15. In  the cazes before us, The position is
similar ton what was considered by the apex Court in the
cases referred to supra. It is not the cass of the
respondants that there was any misrepresentation on ths
part of  the applicants, which resulted into wrong
fivation of their pay zarlisr. Tt is admitited by ’the
respondaents T heamses ] vas that they hadl in fact:
misinterprated the rulss and fived pay of the
applicants wroﬁg]y, nftar/discovering the error fhaw
procaeded to ocorract the sama.  The wrong Fixation made
sarlier resulted into alleged over pavmnents to  the
applicants. which the respondents contend, they have a
right  to recover. In viaw of the legal position s
#laborataly  settled by Hon’ble the Suprems Court, we
are of the cmnaid@réd view that the respondents cannot
be parmifthed th make recoveries of the over pavoents

made to the applicants. 1F any recovery has been mads,

ttha sama iz liable to bse refunded.

1é. I

. the light of discussions aforesaid., we
allow  thase O@av in part. We see no {llegality in
action of the P@$pmﬂd@nt$ in refixing. payvy  of  the
applicants  on their re-amplovment on civil posts under
the impugned orders and théﬁe ordaers are Uphald.
Howaver, The Pgapondentﬁ are directed not to racover
srroneous  fixation of pay done by the respondents
themselvas eearlier. Intarim stay granted against

raecovery of  over-pavoents {is made absoluts. If any

Ry
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recoveries  have been made in pursuance of the impugned

the gamé is directed to be refunded to the
applicants. within a period of twe months from the date
of  receipt of a certified coapy of fthis order. In  hthe
facts and circumstances of the ﬁaﬁxa, thare shall bs nn

ordsr as ho costs.
Y S

(AP NABRATHY 0 e S
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