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ORDER
Hon’ble Sh. Shanker Raju, Member (J)

fpplicant impugns respondents order dated
5.12.1%%4 imposing upon him a penalty of removal from
service, appellate order dated 14.6.1995 confirming
the punishment and also order in revicion dated

10.5.2002 confirming the punishment.

2. The factual matrix relevant for

adjudication is reproduced as under:-

Applicant while functioning'as Programme
Officer (Impl.), Indian Council of nAgricultural
Resgearch (ICAR for short) was served with a major
penalty chargesheet on 15.6.1983 under Rule 14 of the
cecs(cCn) Rules, 1965 alleging failure to account Re.
5000/~ out of Re. 35000/~ received from Sh. Rup Ram
to meet the expenses to the non-official members
attending a mesting held on 22.3.1980 by submitting a
false adjustment account enclosing false and forged
payment wvouchers of 4 persons. 0On completion of the
enguiry the' punishment of removal was inflicted on
26.8.1785. A writ was filed against it and was

transferred to the Tribunal as Ta-118/87 by the Delhi

High Court.

3. By an order dated 10.7.19%22 by the
Tribunal in TH-118/87, 0A was partly allowed, remcwval
order has been set aside, the enquiry has been orderead
to proceed in accordance with rules with applicant

under deemed suspension.
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q. The aforesaid order was challenged by
the applicant in CH-4363/%4 before the fpex Court. By
an order dated 9.5.19%4 enquiry has been ordered to be
completed within a period of 6 months with liberty to
the respondents to pass an order with regard to  the
sugpension of the applicant. In consequence thereof
vide order dated 16.6.19%4 applicant was allowed to

join duties.

Lo4

5. A memorandum  under Rule 14 of the
ces(cen) Rules was issued to the applicant on

24.3.19%4 with the following imputations: -

“That Shri T. Sagar Was
functioning as Programme Officer
(Impl.), ICAR, New Oelhi during the
period 1980-81. It was his duty to
arrange meetings of ICaR, Rupees
25,000/~ was sanctioned by tha
Secretary, ICAR in the name of Shri Rup
Ram, nAdditional GSecretary during the
vear 1780 to meet the expenses on TH/00
to  the non-official members of ICAR
Society. Shri Rup Ram received this
amount on 21.3.1780 and handed over the
game to Shri T. Sagar to disburse the
amount on TA/DA toc the non-official
members who were to attend the meeting
on 22.3.1980.

The meeting of the ICAR was held on
22.3.1980 at NMNew 0Oelhi and all the
attending members put their
initials/signatures in the aAttendance
Register which was kept in the meeting
in token of having attended the said
meeting. Shri T. 3agar obtained
payment vouchers containing the
signatuires of the member who attended
the meeting, filled up the body porticon
of all the payment vouchers, made the
payments and retained sUuch cayment
vouchers with himself and did not submit
the adjustment account for more than a
year inspite of several reminders made
to him by Shri Rup Ram as well as by the
department.
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Shri T. Sagar submitted adjustment
fccount on  29.6.1%81 enclosing 14
payment wvouchers including the payment
vouchers of those members who had eithei
not attended the meeting or if attended

had not received any payment. 3/5hri
PL.N. Bhaduri, O.P. Motiramani and
T.C.N. Singh had not attended the

meeting on 22.3.1980 nor received any
payment about the TA/DA payment vouchers
in their names for adjustment of the

account showing payment of Rs. 1200/~
to Shri P.N. Bhaduri, Rs. 1000/~ to
Shri D.P. Motiramani, Rs. 2100/~ to

Ghri T.C.N. 3Singh and Re.700/- to Shri
B.5. Pathak.

Shri T. Gagar got all the payment
vouchers certified regarding actual
payment firom Shri Rup Ram after more
than one vyear 1.2. 29.6.1981 falsely
representing him  that he had actually
made paymentes alsc to aforesaid four
paersons  although no payments were made

te them.

Shri T. Sagar thereby
misappropriated Rs. 5000/- and failed
to account for the same. He thereby

failed to maintain absoclute integrity
devotion to duty.”

6. By an order dated 10.8.1%%4 Director
General ICAR has written off loss to the tune of Re.
11,178/~ due to the Council from Sh. Rup Ram towards
outstanding amount of Rs. 35000/~ taken by him for
making payment of T&a/DA to non-official members.

of write off sent a

| aald
4]

fipplicant on  the bas
representation to the Secretary, ICAR on  31.10.1%994
placing reliance on an Annexure-7 under Rule 13(1) of
the Delegation of Financial Powersz Rules, 1278
contending that the amount of Rs. 11,198/ written
off is inclusive of the amount of Rs. 5000/ -
allegedly misappropriated by the applicant and as
condition precedent for writing off is when no

negligence iz found against the government servant,

enquiry be set aside.
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7. Under Secretary (vVig.) by a letter
dated 11.11.19%4 gought clarification from ICAR as to
whether amount written off includes the amount
attributed against the applicant. This has not been

responded tp.

3. after examination of witnesses, dJdefencs
withesses and submission of written statement of
$efence 0y  the presenting officer as well as
applicant, the enquiry officer held the applicant

guilty of the charge.

. The aforesaid finding was responded to
by the applicant through his representation which
culminated into a major penalty of removal. aAn appeal

preferred against the punishment was cet aside.

10. Applicant has also filed revisiocn and
as it 1s not responded, directions of Tribunal in
0&-1353,/2001  on 28.5.2001 culminated into a reascned
order passed in revision giving rise to the present

QA.  Applicant has prayed for the following reliefs: -

(a) Quash the orders issued against the
applicant, oy the respondents,
being order: -

(i) Order No. 1-11/72-Vig dated
5.12.%4 passed by the Respondent
Mo.2 (Copy annexed nerewith as

Annexure-A-1) imposing the penalty
or removal from service, and

(ii) Order No. F.No. 1-11/%92-Vig. dt.
14.06.925 passed by the Respondent
Mo.l on the appeal of the applicant



(Copy annexead - herewlth as

(iii) Order No. F.Mo. & 1-11/92-vig.

(c)

(e)

4

Dt. 10.5.2002 passed by Respondent
Mo.l  (Copy annexed nerewith as
ANNEXURE ~0-3) , &ND

Enquiry Report <t . *7.10.74
submitted by the 1.0. (Copy
annexed herewith as ANNEXURE-6-4.

Direct the respondent Deptt. to
first appoint the applicant as
programme officer, in view of the
orders of Hon’ble Supreme Court dt.
0?2.5.19%4, instead of assistant and
to pay all the consequential
benefits, of subsistence allowancs
arrears as per tne Supreme Court
order and thereafter =salary and
allowance after proper fixation of
pay under the Rules, with arrears
and interests thereon, and

Direct the respondent Deptt. to
grant the benefits toc the applicant
in termg of the order dated 2.5.%4
passed by the Hon’ble Supreme Court
and release his provident fund
accumulations with interest
throughout, and

Direct the respondents to declare
the applicant to hawve beesn
re-instated into serwvices with all
consequential benefite of pay &
geniority, by placing the applicant
in a situation as if applicant was
never diemissed firom the service
and to retire him with reference to
hie date of superannuation i.e.
fpril 1997 with all normal &
consequential benefits.

summon 311 the relevant records of
the case, which cleairly shows the
mala fide of the respondents
towardse the applicant, and

Pace any other or further order(zs)
relating to coste etc., which this
Hon"ble Tribunal may deem fit, just
& proper in the above-mentioned
facte & circumstances.”

—

24
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11, Learned counsel of the applicant Sh.
fshwanl Bhardwaj raised the feollowing contenticns to

assail the impugned orders:-

(a) #According to him after the decision cof
the fApex Court applicant should have been appointed as
Programme Officer and the period of suspension should
have been decided under FR 54 which has been done only

atter orders of Disciplinary Authority.

(b) fAs the amount of Rs.5000/- is inclusive
in the written off amount against Sh. Rup Ram no
seriocus negligence is found attributable to the
applicant which does not warrant digciplinary
proceading and conseqguent orders are nullity in law.

{c) npplicant’s request against appointment
of Enquiry Officer and his allegations of bias have

not been considered.

() From the evidence recorded including
crose  examination of the witnesses as admission has
been made as to the payment of all 4 persons and as
well as to 8h. B.S. Pathak, the present is a case of

ne evidence.

(&) The enquiry officer has not applied his
mind tc the material on record and passed a
non-reasoned, abrupt finding contrairy to the decision

of Apex Court in Anil Kumar Vs. Presiding Officer



(MIR 1985 SC 1121 ) applicant has been deprived of
reasonable opportunity as legal practitioner was

not allowed to represent the applicant.

(f) Documents sought including bills and

vauchers denied as well as CBI and CVC report as

defence documents are also denied.

(g) Opportunity of crose examination of Sh.

Rup Ram was denied.

een allowed

o

(h) Handwriting expert has not

to be examined in defence.

(i) MNon-speaking order of Disciplinary
Authority, fAppellate futhority as well as Revisional

Authority.

(3) Denial of personal hearing by DA & RA.

2. One of the contentiocns raiced

vehemently i relying upon Schedule-VIT of Delegation

of Financial Powers Rules, 1978.

13. In thie conspectus it is stated that
out of Rs. 35000/~ disbursed to Sh. Rup Ram the
amount of Rs. 5000/~ is inclusive in it ae the

Director General, ICAR the competent authority has

wiritten of loss of Re. 11198/~ due to the Council



from Sh. Rup Ram which includes Rs. 5000/~ of the
applicant. This action has an effect of <suo moto
diropping of the disciplinary proceedings and no

punishment can be imposed.

14. Learned counsel refers to Note
Schedule-VII of the Delegation of Financial Powers

Rules wherein the following has been provided: -

Note 1.~ The powers specified in
thie Schedule may be exercised by a
csubordinate authority provided that-

(a) the loss does not disclose a defect

in rules or procedure, the
amendment of which requires the
orders of higher authority or

Finance Ministry;

(b) there has not been any serious
negligence on the part of any
Government servant which may call
for dicciplinary action by a higher
authority.

Mote 1.~ Write-off losses of cash
in treasuries, whether in the course of
remittance or out of treasury balances,
are governed by separate rulesa

Mote 3.~ For the purpose of this
Schedule the wvalue of the stores <shall
be the "book value" where priced

accounts are maintained and "“replacement
value" in other cases."

15. fccording to the above, the sine qua
non  for  an exercise to write off losses is when no
serious negligence on part of any government serwvant
iz found which may call for digciplinary action by

higher authority. ~Ae the amount of Rs. 5000/~ is



inclusive which has not been established otherwise by
the resgpondents. Disciplinary proceedings as well as
conseguent orders are liable to the set aside as no
serious negligence has been found.

16. On the other hand, respondents’
counsel on this issue represented through Sh. VoK.
Rao contested that the write off does not hold good
for applicant as this is in case of Sh. Rup Ram,
would not amount of condonation of charges and

misconduct against the applicant.

17. The write off is only with a view to
cettle the losses in view of the audit objection and
to make the accounts clear. It ig vehemently denied
that Re. 5000/~ is inclusive in the write off loscses.
In the rejoinder to this issue learned counsel of the

applicant wvehemently denied it.

18. We on careful consideration of rival
contentions on the issue of write off the losses, find
that the Revisicning authority in its order dated

10.05.2002 has recorded the following findings: -

"The Director General, being the
fAppellate Authority has considered these
points when note dated 1.6.95 was
submitted to him for consideration of
appeal of Shri T. Sagar and he has

s

passed orders on 6.6.25.

Bye Law 30(a) of ICAR'Rules & Bye
lLaws =says that except in regard to
matters for which specific provision has
been made 1in the Rules, Bye Laws,
Regulaticons or Orders made or issued by



the Society, the Service and Financial
Rules framed by the Government of India
from time to time shall apply mutatis
mutandis to the employees of the Society
in regard to matters concerning their
service conditions.

Under Bye Law 11 of the ICAR Rules
& Bye Lawes specific provision has been
made by giving power to fthe Director
General, ICAR to write off logses in
regpect  of the Society to the extent it
iz being exarcised by -]
Ministry/Department of Govt. of India.

Therefore, power of DG, ICAR to
write off losses flows from Bye Law 11
and not under Rule 13 of the Delegaticn
of Financial Powers Rules, 1978. The
Contention of Shri T.Sagar, therefore,
iz not correct.”

1?. It appeare that the stand taken by the
respondents  ie that if a power isc conferred under Bye
Laws of ICAR the write off losses emanates under Bye
Law but not under Rule 13 of the Delegation of

Financial Powers Rules, 1978.

20. It is not in disgpute that ICAR is
notified under Section 14 of the aAdministrative
Tribunals aAct, 1985 and the employees of ICAR are
holders of civil posts. It is alsoc not disputed that
all the rules framed by the Government of India shall
mutatis mutandis applies to the officers and employees

of ICAR.

21. fe per General Financial Rules, 1963,

Rule 21 fixes responsibility for losses and Ministry



of  Finance D.0. dated 12.1.1953 regulates the follow

up which is reproduced as under: - .
(i) Prompt action against
delinquents and devicsing remedial
measures against defects noticed-

Attention 1is invited to the Report of
the Public Accounts Committee on the
fppropriation  6Gccounts  for the vyear
1948-492 wherein they have made the
following recommendation at para 20:-

1. Ministries should ensure that
action against the delinguent officials
is taken promptly and the Ministry of
Finance should see that the Ministries
initiate necessary proceedings in each
and every case in time. Remedial
measures should also be devised against
any defects that may have come to notice
of that Ministry in the course of
investigations.

2. A number of cases have gone up
before the Committee in which it was
stated that action could not be taken
against the delinquent officials because
of the delay in making necessary
enquiries in the matter and by the time
their guilt was establicshed they had
either retired, died or left the
country. The Public Accounts Committee
have, therefore, been extremely critical
af the inadequacy of administrative
action, particularly as clear procedural
instructions exist enjoining on every
Government officer to realise fully and
clearly that he will be held responsible
for any loss sustained by Government
thirough fraud or negligence on hie part
and that he will also be held personally
regponeible for any loss arising from
fraud or negligence on the part of any
other Government officer to the extent
te which it may be shown that ne
contributed to the loss by his own
action or negligence.

3. The importance of avoiding
delay in the investigation of any loss
of Government money due to fraud,
negligence, financial irregularity,
etc., 1=, therefore, emphasised. 3uch
case chould be reported immediately to
their nAudit Officer concerned so  that

his assistance can alsoc be cobtained in
regard to the technical investigation of



any cases of losses. The ndministrative
Ministry and the Ministry of Finance
ghould also be informed at the earliest
moment so that effective remedial action
may be taken in rectifying defective
procedure, etc., quite apart from the
punitive action against those at fault.
In any case in which it appears that
recourse to Judicial piroceedings is
likely to be involwved, competent legal
advice should be taken as soon as the
posesibility emerges. In all cases
departmental proceedings should also be
instituted at the earliest possible
moment and concluded expeditiously in
strict accordance with the prescribed
rules. The question of enforcing
pecuniary liability should always be
considered as well as the guestion of
other forme of disciplinary action. In
particular, if the loss has occuirired
through fraud, every endeavouir should be
made to recover the whole amount -lost
from the guilty persons, and if laxity
of supervision has facilitated the
fraud, the supervising officer at fault
should be penalised either directly by
requiring him to make good in money an

adequate proportion of ~ the loss, or
indirectly by reduction or stoppage of
his increments of pay. Steps should

also be taken to ensure that a
Government servant is concerned in  any
loss or irregularity which is subject to
any enquiry is not inadvertently allowed
to retire on pensiocn while the enquiry

iz in progress and accordingly when a
pensionable Government servant iz
concerned in  any irregularity or loss
the authority investigating the case
should immediately inform the Audit
Officer responsible for reporting on his

title to pension and the authority

competent to sanction pension. In  all

important cases which might figure in

the fudit Report if a convention should

be followed of consulting the [Finance

Ministry alsc before awarding punishment

to the delinquent officer some of  the
criticisms of the Public accounts

Committee about the inadeguacy of

departmental action may be cbviated.

q. Even under Rule 42 of the
Central Civil Service (Classification,
Control and fppeal) Rules one of the
penalties which may be imposed upon a
Government servant is the recovery from
pay of the whole or part of any
pecuniary loss caucsed to Government by
negligence or breach of orders.
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5. Ae will be realised, - suitable

action against the delinguent officials

can only be taken if the matter is

pursued promptly. I, therefore, request

that you will kindly take suitable steps

to ensure that action against the

delinquent officials is taken promptly
and that Audit and the Ministry of

Finance are brought into the picture

without any delay."

22. Rule 13 of the Delegation of Financial

Power Rules, 17278 provides as under:-

"13. Powers of subordinate
authorities

(1) Subject to the provisions of
thege rules, the Departments of the
Central Government, Administirators and
Heads of Department shall, in relation
to creation of permanent poste, creation
of temporary posts, Appropriation of
Reappropriation, incurring of contingent
expenditure, incurring of miscellaneocus
expenditure, and write off of losses,
have the powers respectively . specified
in Schedules II, IIXI, IV, V, VI and VII.

(2) & Department cf Central
Government may, by general or special
order, confer powers, not exceeding

those vested in that Department, upon an
Administrator or Head of Department or

any other subordinate authority in
respect of any matter covered by these
rules:

Pirovided that no power under this
sub-rule shall be redelegated in respect
of -

(a) creation of posts;
(b) write off of losses; and

(¢) reappropriation of funds exceeding
10 per cent of the original budget
provision for either of the primary
units of appropriation of sub-head,
i.e., the primary unit or sub-head
from which the funds are being
reappropiriated or the primary unit
or sub-head to which the funds are
to be reappropiriated, whichever is

less.

(3) The Administrator or Head of a
Department referred to in sub-rule(2)



may, by an order in writing, authorise a
Gazetted Officer serving under him to
exercise to such extent, as may be
gpecified in that order, all or any of
the powers conferred on such
Administrator or Head of Department
under sub-rule (1) or sub-rule (2). The
Administrator or Head of a Department

shall, howewver, continue to be
responsible for the correctness,
regularity and propriety of the

decisions taken by the Gazetted Officer
g0 authorised.

(4) #n authority empowered by or
under these rules to incur contingent
egxpenditure or miscellaneous expenditure
ghall exercise such powers subject to
the following conditions, namely:-

(a) In regard to the supply of articlec
required for the public serwvice and
for regulating the purchase of
stationary storee for the public
gservice, the provisions contained
in fAppendix 8 and fMppendix 9
respectively to the General
Financial Rules, 1263, and
subsidiary instructions and orders
on the subject shall be followed;

() in regard to contingent expenditure
on each item specified in column 2
of the Annexure to Schedule v of
these rules, orders, restrictions
or scales specified in column 4 of
that annexure against that item
shall be observed;

{(c) in regard to miscellanecus
expenditure any rules, orders

restrictions or scales as may be
made, imposed or prescribed by the
President shall be observed.

(5) Unless otherwise provided by
any general or special rule or order, it
ghall be within the competence of an
authority to exercise the financial
powers delegated to an authority
subordinate to it.

(&) The power delegated under these
rules can also be exercised for a
validation of an action already taken of
expenditure or liability already
incurred even whan the authority
validating the action or expenditure or
liability, as the case may be, had no
competence to do so at the time the
action was taken or expenditure or
liability was incurred.”



2%. Schedule~VII to the Financial

Rules

ibid provides conditions in the exercise of powers to

write off irrecoverable loss vide O.M.

30.10.1%76:

dated

“(2) Conditions for the exercise of
powers to write off irrecoverable loss

of stores-

The exercise of powers

in

regard to irrecoverable losses of stores
or public money should be subject to the
observance of the following conditions: -

(a)

()

(c)

()

The provisions of Note 1
below the heading in this
Schedule and other
relevant provisions of
General Financial Rulesg,
1263, should invariably be
observed.

Before the decision is
taken to write off a loss,
the Administrative
Ministiry/Department, etc.,
chould make a thorough and
sa@airching investigation of
the case. The lessons
learnt therefrom should be
applied to prevent the
recurrence of such cases
in future.

& guarterly statement of
Wwrite off of losses should

be submitted to the
mesociate/Integrated
Finance 1indicating the

reasons for the loss,
nature of the losse and the
remedial measures taken to
prevent the recurrence of
that type of loss.

If the Integrated/
fcsociate Finance finds
that the loss reveals some
basic defect in the rules
of procedure, the
amendment of which
requires orders of some
higher authority of this
Ministry asg indicated in
condition (a) of Note 1
below the heading in this
Schedule, they should
biring the same to the
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notice of - the
Establishment Division
for further necassary
action."”
24 . If one has regard to the above

provisions, it 1is no more resintegra that every
officer under the government has a personal
responsibility for any loss sustained by the
government through his negligence or otherwice. The

same is recoverable as a penalty and also one is
subjected to conduct of disciplinary proceedings.
However, an exception to this rule is in Schedule-VII

ibid where the powers have been given to the competent

authority in consultation with the Finance to write
off losses. The condition pirecedent for such an
exercise provides that the loss does not disclose a
defect any reflect in the rules and there has not been
any seriocus negligence on part of any government
saervant which may call for disciplinary action by a

higher authority. Thie has to be precesded by a

gsearching investigation.

25. Accordingly, once the loss incurred to
the government is written of, it 1is conclusively
established that the loss has not occurred due to
cserious negligence on part of any government serwvant

zssociated or instrumental inm such loss which could

have called for disciplinary action.

26. In the above conspectus, the relevant
jzsues for adjudication is whether the Director

General’s order dated 10.8.1994 writing off loss of
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Re. 11198/~ due to the Council firom Sh. Rup Ram on
account of outstanding amount of advance of Rs.35000/-
for making payment of TA/0A to the members for
attending the meeting of ICAR in 1980 includes the
loge incurred due to fault of the applicant attributed

to him.

27. Applicant in this furtherance
immediately after an order to write off losses had
preferred a representation to the Secretary ICAR.
This letter was taken cognizance by the Under
Secretary (Vig.) as reflected by the record produced
before us. M letter dated 11.11.19%4 was addressed to
the ICAR to clarify as to whether the written off
amount includes an amount of Rs. 5000/~ allegedly
mizappropriated by the applicant. No further haterial
ie available in the file produced before us to clarify

the above issue.

28. To the applicant’s specific pleadings
taken in paras 4(xiv) & 4(xv) in the Oﬂ,. respondents
in response to denied the facts and stated that as the
amount incurred towards Sh. Rup Ram does not say that
it includes an amount of Rs.5000/-. Mere writing off
cannot wipe of the misconduct of the applicant. This

i a vague averment of the recpondants with

e

elaboration and production of credible ewvidence to

support it.



29 . From the peirusal of tﬁe affidavit and
other material on recond, we find that the
disbursement was done by Asha Ram,:cashier and Sh.
Rup Ram has been entrusted the entire amount. The
aforesald amount does include the amount as allegedly
micappropriated by the applicant. If it is not =o,
Sh. Rup Ram would have been proceeded against rather
examined as a witness against the applicant. fs no
negligence has been found in case of Sh. éup Ram, he

has not been indicated in any manner for government

loss.

30. Having failed to rebut conclusively
that the amount does not include Rs. 5000/-, the sine
gua non for write off logses 1s that sericus

negligence has not been found not only on part of a
particular person against whom the written off order
has been made but also any gowvernment servant
associated with the allegations constituting alleged

misappropriation or loss to the government.

31. We are of the considered wview that
Schedule-VII and Rule 13 of the Rules ibid are
statutory in nature mutatis mutandis apply to the ICAR
also. Respondents cannot take resort to regulations
or bye laws as being a civil servant and ICAR was
notified under GSection 14 of the Administrative

Tribunals fAct, 1985 is governed by Government of India

ingtructions and rules. The above rule is not at all

in conflict with the regulations and has to pirevail.

[N



2. fccordingly, having satisfied that the
logeg  has  been written of which includes the amount
allegedly misappropriated by the applicant, no serious
negligence can be found on the part of the applicant

the disciplinary action resorted to is unwarranted.

33. On  this ground alcne, Onf succeeds .
Recst of the legal contentions raised are not

adjudicated.

34. In the result, for tq? forgoing
reasons, 0M is allowed in terms of Para-8 .of the 04.
Impugned ordeirs are guashed and st aside.
Rezpondents are directed to implement the dJdirections

within a period of 3 months from the date of receipt

of a copy of this order. No costs.

A

(S.0. Singh) (Shankef Raju)
Member (&) Member (J)
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