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0A N0.3286/2002

1. Hookam Chand,
3/0 3h. Govind,
R/o vill. & P.O. Salwan,
Karnal, Haryana.

2. SBher 3Singh,

3/0 3h. Karorimal, :
R/c vill. & P.0O. Bahlla, Karnal,
Harvana.

3. Pirthi singh,
3/0 3h. Chohal 3ingh,
R/o vill Jalalpur,
P.0. Jalalpur, Karnal (Harvana) -Bpplicants

{(Applicants are working in Security Section as Guards

in NDRI Karnal, under ICAR, New Delhi
(By Advocate Shri 8.3. Tiwari)

~Vearsus-
!
1. I.C.ALR.,
through Director General,
Indian Council of Agricultuiral Research,
Kirishi B8hawan, Or. R.P. Road,
New Delhi-110001.

2. Director,
Mational Oairy Research Institute,
Karnal, Haryana. ~Respondents
(By Advocate B.S. Mor)
0A NO.3291/2002

1. Ranbir Singh s/0 3h. Godha

2. Raj Roop 3ingh s/o 3h. Sobachand

%. Esham 3ingh s/o 3h. Babu Ram

4. Ravi 3Bingh s/o 3h. Bara Ram

5. Ajmer Singh s/fo 3h. Rishal Singh

6. Kishan Pal s/o 3h. Bharham Singh

7. Sukh Pal Singh s/o 3h. Raghubir Singh
8. Mahi Pal Singh 370 3h. Dhayam 3ingh
9. Karan 3Singh s/o 3h. Ram 3waroop
10.Jasbir 3ingh s/o Latoor Singh
11.Prem 2ingh s/o 3h. 3adhu Ram

12.3at Pal s/0 3h Chaju Ram 3harma
1%.Lajja Ram s/o 3h. aAnant Ram
l4.Mahinder Singh s/0 3h. Zila 3ingh
145 . Gavani Ram s/o 38h. Davi Chand
16.8harm Singh, s/0 3h. Balwant 3ingh
17.Nar Singh s/o Sh. Rulia Ram

-
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is.Brijral s/o Sh. Amrit 3ingh

19 Ishwar Singh, /0 3h. Bur Singh ~-fApplicants

(Applicants are working in Security Section as Guards
in NDRI Karnal, under ICAR, New Delhi)
(By Advocate Shri 5.5. Tiwari)

~Versug-

1. I.C.Aa.R., :
through Director General,
Indian Council of Agricultural Research,
Krishi 8hawan, 0Or. R.P. Road,
New Delhi-110001.

2. Director,
Mational Dairy Research Institute,
Karnal, Harvana. ~Raespondents

(By Advocate B.3. Mor)

By Mr. Shanker Raju. Member (J):

J
ms identical Tacts and issue of law are involved, -

these OAs are disposed of by this common order.

2. fApplicants have impugned the orders passed by
the respondents on 6.5.2002 as well as 28.10.2002, whereby
their request for extension of benefit of decision in
0A~2015/2002 dated 1.8.2002 in Ranbir 3ingh & others wv.
Union of India & Others,'ha$ baen reﬁected, depriving them
of Agrant of increment on each yvear of completed service in

MY .

3. Gpplicants are ex-servicemen -who had retired
before attaining the age of 55 vears from Defence Service

and were re-emploved in Civil Service on a lower pay than

the last pay drawn by them in Defence Service. A Full
Bench of this Tribunal in  B. Ravindiran & Ors. V.

Director General of Posts & Ors., Full Bench Judgsments of

C.a.T. WVWol.ll 240 held as Tollows:



Governnent

Ravindran,

@ )

the purpos of granting
1S ovar and above the
y~3cale of the re-~employeaed
o with the 1358

instructions xures I in OA~3/89),
whole or the military pension o
ex~s@rvicemnsn which are o bw ignored Toi
the purpose of pay fTixati in  accordance
ctic no1l%64, 1978

—h
[

¥

m

{a) We hold thc“
advancs ;nul
mninimum  of

post i ac

oy s

f{}

4
OB S
o

e

0

o e O u’
3
m

O

o
%

&
1
-

i
with the instructions issue
and 1283 (Annexures ¥, V-3, anhd VY1,
respectively), cannot be taken into account
to  recokon  whether the minimum of
pav-scale of  the re-emploved pos plus
pension is more or  less  than he last
military pay  drawn by the rﬁwwﬂployed
ex~SEr vV icemsen .

i e
i

Q
t

(b)Y The orders i
or 1987 co
Instructions
e qlvmu et

J:.f‘... 2

aftfect thse in
weire |9"ump1uy

ad by tha respondents in 1985

to  the fgdministrative
1364, 1978 and 198%, cannot
tive effect to adﬂeLSwly
oay of ex-servicemen who
~ior to the issue of these

Q
=3
e
%

hJ

-
[

Qo Th
=5

T @M

")—-‘f‘z

m HéO

instructions.’

4. The aforesaid decision was assailed by  the
before the épex Court in Union of India v. B.

1997 (1) 3C3LJ 240, where the Tollowing

observations have bsen made:

decis

Ermakulam

ion

“The Tribural was, therefore, right in  holding
the said instructions in so far as it directed to
take into consideration the ignorable part of the
pension  also while considering hardship invalid
and without any authority of law.”

5. A osimilar order following the apex Court
RS renderasd on 1.7.1992 in 0A-183%/1991 by the

Bench and was implemesnted as wsll.

& . 08 Mo.33/94 and 08 No.35/94 — Sh. Mahavir

Singh & Others v. Union of India & Others and 3h. M.t

ingh & Others v. Union of India & Others respectively

W disposed of by the Principal Bench on  15.10.1%97,

pertainin to  ICAaR, extending to  applicants similar

benefits in the light of the decision of the Full Bench in
B. Ravindran’s case (supra), which étomd implaemanted.



@ \

T fipplicants preferred representations,
claiming benefit of the aforesaid decision and directio

for grant of increment for each year of service rendered by

them in Defence, which stood rejected, giving rise to the

& Learned counssel Tor applicants  3h. 3.3.
Tiwari vehemently argued the case and stated that decision

in B. Ravindran®s case (supra) and Mahavir Singh’s (supia)

ofn  all fours cover the issue and as applicants are
similarly situated they have to be given the benefit.
Mon-grant of benefit according to the learned counsel is
violative of articles 14 and 16 of the Constitution of
India, as digcriminatory.

Q. v is further stated that being the lowest
rung  of  the service plicants® case is o% hardship. fis

applicants have joined civil service under the respondents

on  a lowsr pay and were getting less pay than the last pay

dirawn  in  Defence Service, the increments are to be
accorded.
10. Referring to another decision of the Apex

Court in Director General, ESI Corporation, New Delhi &

ARE . v. Shri M.P. John & Ors., JT 1998 (8) 3C 338, it is

Banch of the @pex Court cannot have an effect of
over-ruling the earlier decision in the light of he

onal Berch decision of the Apex Court in Union of
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India v. Raghubir Singh, AIR 1989 3C 1933 and also the
decision of the apex Court in Pradip Chéhdra Parija &

Others v. Pramod Chandra Patnaik & Others, (2002) 1 3CC 1.

11. On the other hand, respondents’® counsel 3h.
8.5. Mor, took an objection to the Jjurisdiction and
noh-joinder of necessary parties as well as for. not

@exhausting the remediess.

1z. On merits as well, it is contended that as
pef oM dated 31.7.86 the Governmént of India decided that
the last péy drawn in Army was less than the re-employed
pay plus paension. No'fihancial hardship has taken placé.
- %o, applicants are not entitled for protection of pay.

13. In so Far as extension of benefit of the
arders of the apex Court and the’TkibunalV(supra) in the
‘light of the decision in M.P. John’s case (supra), being
the 1a£est is to be fo}lowed, where the claim of similarly

situated has been rejected.

14. 1t is further stated that the decision in
Ravindran’s case (supra) is not applicable.

15. We have carefully considered the rival
contentions of the parties and perused the material on

record.

;6; as  settled by the Apex Court, a reasonad
order in SLP, affirming the decision of the lower court is
a law‘declared having a binding effect under Article 141 of

t

the Constitution of India.
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17. & Constitutional Bench of the apex Court in
Raghubir 38ingh’s case (supra), while dealing with an issue
as to power to over-rule its earlier decision by the apex
Court and doctrine of precedent, taking resort to various

deci

1441

ions of other courts in the country as well as Apex

Court held as follows:

"29. We are of the opinion that a proncuncemant
of law by a Division Bench of this Court is
binding on a Division Bench of the same or
smaller number of Judges, and in order that such
decision be binding, it is not necessary that it
should be a decision rendered by the Full Court
or a Constitution Bench of the Court. We would,
however, like to think that for the purpose of
imparting certainly and endowing due authority
decisions of this Court in the future should be
renderaed by Division Benches of at least threes
Judges unless, for compelling reasons that is not
conveniently possible.”

18. In nutshell what has been held is that a
Division Bernch of the Apex Court cannot over-rule a

decision rendered by another Division Bench.

19. fincther Constitutional Bench in  Pradip

e

Chandra Parija’s case (supra) while discussing the doctrine

of precedent made the following observations:

"6. In the present case the Bench of two learnaed
Judges has, in terms, doubted the correctness of
a decision of a Bench of three learned Judges.
They have, therefore, referrad the mattear
directly to a Bench of five Judges. In our view,
judicial discipline and propriety demands that a
Bench of two learned Judges should Tollow a
decision of a Bench of three learnsd Judges. But
it a Bench of two learned Judges concludes that
an earlier judgment of thiree legarned Judges is sa

very incorrect that in no circumstances can it be
followed, the proper course for it to adopt is to
refer the matter before it to a Bench of three

leairned  Judges setting out, as has been done
here, the reasons why it could not agree with the
\V/ earlier judgment. If, then, the Bench of three
learned Judges also comes to the conclusion that
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the arlier Jjudgment of a Banch of three learnad
Judges is incorrect, refersance to a Bench of five
learned Judges is justified.”

Q

Z The doctrine of per incuriam has besn

nterpreted by the fpex Court in Fuerst Day Lawson Ltd. v.

Y

in M. Mamleshwar Prasad v. Kanhaiva Lal, (1975)

held as Tollows:

" Certainty of the law, consistency of
rulings and comity of codes ~ all flowsring
From the same principle - converge to the
conclusion that a decision once rendered must
later bind like cases. We do not intend to
detract from the rule that, in exceptional
instances, where by obvious inadvertence or
oversight & judgment fails to notice a ‘plain
statutory provision or obligatory authority
running  counter to the a reasoning and rasult
reached, it may not had the sway of binding
precedants. It should be glaring case, an
obtrusive omission. Mo such . situation

pl ssents  Ltself hers and we do not anbark  on
1

the principle of judgment per incuiriam.

5

8. Finally, it remains to be noticed that a
prior  decision of this Court on  identical
Ffacts and law binds the Court on  the same
point  in a later case. Hers we have the
decision admittedly rendersed on facts and law,
indi&tingui%hably identical, and that ruling
must bind.”

20. This Court in a.R.antulay v.RLUS. Naik
(1988) 2 3CC 602 in para 42 has quoted the
observations of Lord Goddard in  Moor v,
Hewitt {(1947) 2 All ER 270 (KBD) and Penny v.
Micholas (4%50) 2 all ER 89 (KBD) to the
following effects: (3CC 6E5H2)

" 'per incuriam’ are those decisions given in
ignorancs o forgecfuliness of SCME
inconsistent (sic) statutory provision or  of
some authority binding on the court concerned,
5o that  in such cases some part of the
decision or somns  step in the reasoning  ob
which it is based, is Tound, on that account

o be demonstrably wrong.”

1. This Court  in state of U.P. Y
Svinthetics & Chemicals Ltd. {1931} 4 3CC 13%
in para 40 has observed thus: (5CC p.l62)
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follows:

V.

21.

(8)

"40 "Incuria’ literally mEans

‘carelessiness” . In practice e incuiriam
appzars Lo mean peir dignoratium. English
COUrts have developead this principle in
relaxation of the rule of stare decises. The
"guotable in law” is avoided and ignored if it
is  rendered, “in ignoratium of a statute or
other binding authority’. (Young v.Bristol
meEroplang Co.  Lbd. (1944) 2 all FR 293",
22 The two Jjudgments (1) Punjab Land
Dev&lapmenu and Reclamation Corpn. Ltd. .

Presiding OFfficer, Labour Court Chandigarh
(1990) & 3CC 682 and (2) State of U.P. W .

&

Svnthetic and Chemicals Ltd.(19%1) 4 3CC 139
wers  cited in support ot the argument.
asttention was drawn to paras 40, 41 and 43 in
the first judgment and paras 39 and 40 in the

"

second  judgnent. I thess two judgments no
view contrary to the views expressed in  the
aftoresaid Judqmunu touching the principle of
Jud is ta

dcdgment par incuriam Ken .,
235, & prior decision of  this Court ]y
identical facts and law binds the Court on the
same  points of law in a latter case. This is
not an exceptional case by inadvertence  or
ovarsight of  any judgement or statutory
provisions running counter to the resagson and
Fesult  reached. Unless it is a glaring casse
of  obtrusive omission, it is nobt desirable to
de JEIRES| o the principle of judgment "pel
incuriam” . It iz alszo not shown  that soms
;alt of the decision was based on & iea%onily
wihich was demonstralbly wirong, hence  the
principle  of per incuriam cannot be applied.
It cannot also be said that while deciding
Thyssen (1999) 2 8CC 334 the promulgation of
the first Ordinanu which was efTective Trom
LLW1B946, or subs QULHt Ordinances werg not
kept  in mind moreso when the judgmsnt of the

Gujarat High Court in Western Shipbreaking
Corp . (1288) 1 Raj. 367, 404) did oclearly
state in para 8 of the said judgment thus:...”

& Division Bench of the apex Court in Lily

Union of India, (2000) ¢ SCoC 224 held as

"B6. It follows, therefore, that the power of
Feviad  can  bs exerc ised for correction of a
mistake but not to substitute a view. Such
powers  can be exercised within the limits of
the statute dealing with the exercise of
POWE . The review cannot be treated like an
appaal  in disguise. The mere possibility of
two visws on the subject is not a ground Tor
ey L, Onos a review petition is dismissed
o Furthar petition of ey LW Cai Iy
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entertained. The rule of law Tollowing the
practice of the binding nature of the larger
Benchaes  and not taking different visws by the
Benches  of coordinated jurisdiction of egual
stirength has  to be followsd and practissd.
However, this Court in exercise of its powers
undsi ﬁrtiola 136 or Arvicle 32 of  the
Constitution and upon satisfaction that the
earlisr Judgemsnts have resulted in
ceprivation of fundamsntal rights of a citizen
or rights created under any othsr statute, can
take a Jdifferent view notwithstanding the
eai-lier judgsment.”
22 In so far as binding nature of a decision
undair  drticle 141 of the Constitution of India, the

following observations have been nade by the apex Court in

Arnit Das v. Btate of Bihar, (2000) 5 SCC 488:

=S wlyt not gxpraessad, ot

gding oh &
& xnoz be

Jdec

" 20.

3>

accompanied by reasons and not proce
conscious consideration of an isszus
deemed to be a law declarsed tao have
effect as  is contemplated by ﬁrtiﬂl@ 141.
That which has sscaped in the judgnent is not
the ratio decidendi. This is the rule of sub
silentio, in the technical sense  whaen &
particular point of law was not conclusively

determined. (See State af . p V.
Synthetics & Chemicals Ltd., (19%91) 4 3CC 139,
h]

&0
para 41.

235, In  the conspectus of the above, the ratio
decidendi derived establishes that  the doctrine of

precedent  under article 141 is even binding on the Suprems

Court. g decision of & Bench of two Judges rendered
@arlier on  the samne issbe iz kRinding on  another Basnch,

unless disagresd to and the matter is referred to a largsr

Banch. The Jjudieial discipline anﬂ propriety warrant Lo
have consistency in  orders. & decision  rendsred in

ignorance of sarlier decisions on the same issue cannot be

tirgated as a valid precedent.



24, In wview of the abo ettled position of

sue regarding grant of increment on

o
o
53]
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law, we find that the
vearly basis for the service rendered in Defence is to bea
ireokanad for thse purposss of pay Tixation Tor ai

ax-serviceman re-employved in civil service. The Full Bsnch

having ragard to haldbli"and taking cognizance of the fact
that subsequent clarification of CoPT cannot Fé &
retrospective  effect being an administrative instruction,
the issue regarding grant of advance increment was allowed

to applicants therein. The aApex Court while disposing of

the 3LP of the Government through a reasoned order held the

Tribunal right in the Cmﬁmlu_icna arrived at., If it is so,
on  atfirmation by the Apex Court by a speaking order
dealing  with the contentions and taking into consideratio
the statutory provisions and the observations made by the
Full Bench  the same is & binding precedent and is not a
decision sub silentio.

25, The decision of the Full Bench (supra) as

affirmed by the Apex Court was relisd upon by the Ernakulam
b

Bench in  0A~-1839/91 and was implemented as well by the

espondants. In this conspectus emnplovess in ICAR, i.e.,
@x-s@rvicaenan  sought  extension of the benefit, which has

beasn implemnsnted as well.

26, In  the light of the decision of the fApex

Court inm K.C. 3harma v. Union of India, 19%8 (1) 3LJ r4

sy, being =similarly circumstanced and identically
situated applicants cannot be denied the benefit of the
Judgement . Tha fpex Court in 3LP No.l14005/92 in Girdhari

Lal wv. Union of India & Others, decided on 3.1.1%%& held

that benefit of a judgment cannot be denied on the ground
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that applicants were not parties to the earlier judgment.

As  per the Constitutional Bench decision in K.C. Sharma’s

case (supra) in such a case even limitation would not

apply.

27 . We are satisfied that applicants are
identically situated and similarly circumstance with that

of applicants in OAs No.33 and 35 of 1994 (supra).

28. Ih so far as following the decision of a
coordinate Bench is concerned, the Apex Court in S.I.
Rooplal 'v. Lt. Governor, 2000 (1) 3CC 64 made the

following observations:

“"The manner in which a Coordinate Bench of the
Tribunal has overruled, in effect, an earlier
judgment of another Coordinate Bench of the
same Tribunal is most dissatisfying. This is
opposed to all principles of judicial
discipline. If at all, the subsequent Bench
of the Tribumal was of the opinion that
earlier view taken by the Coordinate 8ench of
the same Tribunal was incorrect, it ought to
have referred the matter to a larger Bench so
that difference of opinion beitween two
Coordinate Benches on the same point could
have been avoided. It is not as if the latter
Berich was unaware of the judgement of the
earlier Bench but Knowingly it proceeded to
disagree with the said judgment against all
kKnown rules of precedents which enunciate
Fules of law Tirom the foundation of
administration of Jjustice under the Indian
system. This is a fundamental pirinciple which
every Presiding Officer of a judicial forum
ought to Krow, for consistency in
interpretation of law alone can lead to public
confident in the judicial system in India.
The Supreme Court has laid down time and again
that precedent law must be followed by all
concarned; deviation from the same should be
only on a procedure  khown to law. A
subordinate court is bound by the enunciation
of law made by the superior courts. A
Coordinate Bench of a court cannot pronounce
judgement contrary to the declaration of law
: made by another Bench. It can only refer it
, to a larger Bench if it disagrees with the
\k @arlier pronouncemsnt.
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The Tribunal in this cass, after noting the
garr lier Jjudgmsnt of a Coordinate Bench and
atfter noticing judgmsnt of the Supreme Court,
still thought it fit to procesd to take a view
totally contrary to the view taken in  the
eai-lier judgment, thereby creating a judicial
LG clbalhby in regard to declaration of  law
involved in  this case It is on account of
this approach of LhC latter Bench of the
Tribunal in this ca%@, a lot of valuable time
af the Supreme Court is wasted and the parties
to  this case have been put to considerable

hardship.”

@R, 1T one has regard o the above, we arse bound
by the decision rendered by the coordinate Bench unless we

disagres with it. That is not a case here.

| 30. In so far as decision of the apex Court in
M.P. John  (supra) is concerned, the issue regarding
fixation of pay on re-emplovment was dealt with and
disposed of with the following observations:

6. Office Memorandum of 25.11.58 is for &

vy Jifferent purpose. G.O0. of 25.11.58

analbles the employer to give certain

inmrmmentb in  the prescribed pay scals to a

aﬂployed gx~serviceman at the tims of his

Jc1n¢nq in a8 case of hardship. This hardship

is cdef ined as arising if his pay iy

rchmplu;mgn togetherwith his pension  fall

(: 1 his last drawn pay while in military
- Office Memorandum quite clcarly
pension "whether ignorable or not”.

pension which is ighnored for the

of determining the pay,  may e
under G.0. of 25.11.58 for the

punposw of deciding if there is any financial
hardship to the ex-serviceman. This cannot be
considered as in any way in conflict with thes
G.0O. B.2.83 prescribing the grant of pay at
the minimum of the scals o re-employment.
The latter governs the pay - which A
gx-serviceman will draw in the ordinary course
on  re-smplovment. It also prescribes that in ;
acddition, he will get Leiislull which has to be ;
ignored for pay fixation. & dJdeparture  from
this norm of granting minimum in the pay scale
is permissible only in the case of hardship
aind that too, to the extent psrmitted. Thers
iz no hardship as contemplated under G.0. of
\V/ 25.11.58 in  the case of the respondant.
' Henc hizs pay TFTixation under the G.O. of

o2
M3
:
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7. The Tribunal was, therefore, not right in
coming to the conclusion that the respondent’s
initial pay should be fixed by giving him one
increment for each completed vear of military

Cservice,  ignoring his pension. The impugned
order of the Tribunal is, therefore, set aside
and the appeal is allowed...."

3. The only issue which falls for our
¢
consideration is whether to follow the decision in SLP  in

i M.ﬁ.

-

Ravindran’s case (supra) or to follow the decision
John’s case (supra). There cannot be a denial to the fact
that in case of two decisions on a particular subject or
guestion of law, the latest is to be followed. But this
doctrine has no application in case a Division Bench of the
same coram over-rules an earlier decision or when the later
judgsment has beer per incuriam of the earlierr decision.
In view of the decision of the Constitutional Bench in
Raghubir 3ingh’s case (supra) decision of a coordinate
benéh is.binding on the Apexlbourt as well. The 0nl§ way
is in case of disagreement to refer the matter to a
larger Bench. in our considered view, having regard to
angther Constitutional Bench decision in Parija’s case
(éupra) the judicial discipline and propriety require that
a two Judges Bench follows the decision of the same coram
unless the same is so incorrect that it cannot be followed.

The appropriate remedy is constitution of a larger Bench.

32. & decision rendered over-sighting a
judgement may not have sway of binding precedent. It is
pér incuriam. The reasons assigned by the Full éench have
been affirmed by the Apex Court-in Ravindran’s case (supra)

by a detailed and speaking order. The latter decision of

the Apex Court on M.P. John’s case (supra) though at one

o=

point of time binding, keeping in view the facts and
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circumstances of the case the concept of hardship, and the
decision besing in ignorance of the sarlier decision of the
Full Bench of the Tribunal in Ravindran (supra) is hit by
xS

the doctrineg of per incuriam and cannot bs treated as &

Linding precadent. In such an event, we have no option but

to rely as a binding precedent the decision in Ravindran’s

for the foregoing reasons,
taking the decision of the Full Bench in Rayindran’s case
(supra) as a binding precedent angd also having satisfied
that applicants are similarly circumstance with those of
applicants in Oas 33 and 35 of 1994 the objection regarding

Uirisdiction is over-ruled, as part of cause of

action has arisen within the jurisdiction of the Principal
Barch. The 0Oas are allowed. The impugned orders are
guashed and set aside. Respondents are directed to exitend
to  applicants the bsnefits accordaed  in OﬁwEﬁf?ﬂ ar

Oa~35/7/94  and in that event to re-~fix their pay by grant of

one  increment Tor each vear of service rendered by them in
Dafence with all consequential bensefits. The aforesaid
directions shall be complisd with within a psricd of thres
months  from the date of rec&ipt,of a copy of this order.
No costs.

T
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a copy of this order be placed in the

P

file of O0A~-3291/2002.

QR

(Shanker Raju)

Member (J)




