A

CENTRAL ADMINISTRATIVE TRIBUMAL
PRIMCIPAL BENCH

O 1295/2002
Mew Delhi this the 4th day of October, 200Z

Hon’ble Smt.Lakshmi Swaminathan, ¥Yice Chairman (J)
Hon’ble Shri V.K.Majotra, Member (A)

Shri Goodwin David,
$/0 Late Shri J.David,
R/0 B-82, Motl Bagh I,

New Dalhi-21
. Aapplicant

(By advocate Shri K.K.Sharma )
YERSUS

1. Govt.of NCTD through
Chief Secretary,
Medical Secretary, '
Delhi Sachivalva, Yikas Marg.
Delhi .

2. Director of Health,

Dte.of Health Ssrwvice,

Govt.of NCT of Delhi,

F-17, Karkardooma, Otts Bldg.,

Delhi. :
%, Medical Superintendent, _

Raco Tula Ram Memorial Hospital,

Jaffarpur, New Delhi~73

" _ - Respondents
(By Advocate Shri George Paracken )
O RDE R {(ORAL)

(Hon’ble Smt.Lakshmi Swaminathan, Vice Chairman (J)

The applicant is agarieved by the action followed by
the imposition of penalty of removal from service by order

dated 5/7.12.2001 issued by respondent No.3.

Z. The main conténtion taken by shri

K. Sharma, learnad counsel' for the applicant is that ﬁﬁhe
Yo T

applicant was 111 at the time ha had submitt@qL leavea

applications. Howswver, without giving any reasons,the

respondents have issued thes aforesaid order removing him from

forr




service under the provisions of the ccs (CCha)  Rules,
1965 {hereinafter referred to as “the Rules’). L.earnad

counsel has submitted that presumably these powers have bsen
: -~

> )%/ A 9 :
detea under rule 19(11) of the Rules. Me has submitted

that the respondents have not conducted any enguiry in
sccordance  with thé Rules and they had allegedly got a press
notice published in some Newspaperg with a direction to the.
applicant to report for duty within lsvdays from thse date of
publication. It was further stated in the MMNewspaper
publication that if he Tailed to report for duty, action
would be taken against him for unéuthorised absence from duty
&4 under Rule 19 (ii) of the Rules. In. the facts and
circumétances of the case, he has submitted that the
respondents have acted in a malafide and arbitrary manner to

beuwe B
avoid holding an enquiry and regortaﬂ%.to Rule 19 (ii) of the

A

Rules without giving any reasons as to why this was not
practicable to hold disciplinary proceedings against the
applicant. Learned counsel has submitted that the applicant
has rendered about 17 vears service as Dark Room aAssistant
with the respondents and he is also entitled for the benefits
i under Rule 46 of. the CCS (Leave) Rules, 1972 as he has
infecticus communicable disease which is creating hurdles fp.

A , [
his official work. According to him , that benefit has not
been given to him. He has also prayed this relief in para &

(3) of the 0A.

F. We have seen the reply filed by the respondents and
heard Shri George Parackesn,learnasd counsel for the:
respondents. The respondents have taken a preliminary

ﬁ objection that this applicatidn is pre-mature as the
g _
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applicént has not availed of the Departmental remedies, as
available to  him, under the Service Rules, namely, appeal
against the disciplinary authority’s order dated 5/7.12.2001.
Hence, learned counsel has submitted that thié application
should be dismissed, having regard to Secfion 20 of the

administrative Tribunals fot, 1985, According  to e

respondents, the applicant was habitually absenting himself
without intimationiapplication. In the circumstances, they

> Yo
have thought it fit to issue show cause notice injfleading

Mewspaper under Rule 192(ii) of the Rules. They have stated
that as they had given sufficient time to the applicant to
report for duty but he did not turn up,ﬂﬁg'the Department had
nao  alternative except to terminate hié services by the order

issued by the respondent MNo.3 on 5/7.12.2001.

4. We have carefully considered the pleadings and the

submissions made by the learned counsel for the parties.

5. With regard to the preliminary objection taken by
the learned counsel for the respondents that the 04 iz pre-
mature, it will be necessary to see the proviéions of Section
20 of the Aadministrative Tribunals aAct, 1985. Section 20(1)

of the aAdministrative Tribunals aAct reads as follows:-—

A Tribunal shall not ordinarily admit an
application unless it is satisfied that the
applicant had avalled of all the remedies
available to him under the relevant service
rules as to redressal of grisvances”.

5. This application has been filed on 14.5.2002 and

notice was issued to the respondents,including on  interim

15




relief whare a praver has been ' mace to relesase his
aalafy for the intervening period from the daté of issﬁance of
the notice in the leading Newspaper till the date of removal
from. service. It is further relevant to note that this 0a has
not been admitted. Having regard to the provisiéns of Section
20 of the Administrative Tribunals Act, 1985 and the facts in
the presént Case, wWe do'not consider that it will be necesszary
for thé, applicant ‘to file an appeal before coming to thé
Tribunal éé;i%y. has to be borne in mind that the respondents

have issued the impugned removal order dated 5/7.1%Z.2001

-

'purportedly wa—Het under the provisions of Section 19(ii) of

the Rules because the applicant was unauthorisedly absent from

Uty .

7. Rule 19(ii) of the Rules reads as follows:-

(ii) where the dizciplinary authority is
gatisfied fTor reasons to be recorded by it in
writing +that it is not reasonably practicable to
hold an  enguiry in the manner provided in  these

rules, or
BRGS0
the disciplinary authority - may consider  the

circumstances of the case and make such  orders
thereon as it deems fit: :

Provided ... e e

8. In the present case, 1earned counsel for the

. ~ he . .. :
applicant has contended that because oﬁ}medlcal conditions of
the applicant he was not able to join duty and had sent leawve
applications +to the respondents for their.conssideratibn~ We

find from a perusal of the impugned order dated 5/7.12.2001
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that the reasons given by them for imposing the extreme penalty"

of removal from service are that they have issued/gress notice
in some leading newspaper . wherebyhthe applicant.was directed
to  report for duty within 15 davs froh the date of publication
and 1if he- faikﬁ to report for duty, action would be taken

against him for unauthoérised absence under Rule 12(ii) of the

Rules.

Q. Taking into account the facts and circumstances of
the case, we do not consider that the reasons recorded by the
respondents fall within the provisions of Section 19(ii) of the

Rules. It is relevant to note that this Rule is a special

procedure in certain cases where the disciplinary authority is

©

satisfled for reasons to be recorded by it in writing that it
is not reascnably practicable to hold an enquiry in the manner
provided under Rules 14 to 18 of the Rules, the same may be

dispensed with. No such reasons have either been referred to

T SN

or recorded in writing by the disciplinary authority, Pecause it
' S8

is settled law that even after issuing, show cause notice and

L
commencing enquiry proceedings under the provisions of Rules 14
to 18 of tﬁ@ Rules power is vested with the competent authority
to proceed ex-parte if the Circumstanceé?@arrantm«%ex«de——th@
zﬁﬁé;‘ In the Tacts and circumstances of the case, without
goiné inte the meritsvof the case we Find that the impugned
order is not sustainable under law and fhe same is 1i§ble}to e

saelt aside.

Yo
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10, In the result, for the reasons given above, the D&

is allowed with the following directicons:-

The Impugned order dated 5/7.12.2001 is guashed and set

aside. Accordingly, respondents are directed to reinstate the

applicant in service within one month from the date of receipt

of a copy of this order. He shall be entitled to congeQUential

benefits in accordance with law rules and instructions.

{(ii) In the circumstances of the case, liberty is granted

to  the respondents to proceed further in the matter in

accordance with lawf

Mo order as to costs.

Mmoot Lol Fnodlon

(V.K.Ma;tizg—;__——— (Smt.Lakshmi Swaminathan ‘)

Member (A) VYice Chairman (J)
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