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0-A„ NO. 757/2002

and

. O.A. 763/2002

Hew O.UH. o«V OP HOVEMBHR 300a
HON-BLE SHRI aoVINOftN S. TAHPI. HEMBER (A)
Roshlnl w/o ut. shrl Ealwan sln^^ .
3urendar Ku.ar s/o Late Shrt Balkan Sin^h
Suman o/o late Shrl Balwan Singh

\-,Jo,,an -na..ea.

XBy Shrl SKGupta. Advocate) -•-

VERSUS

SL-lr
; Chief Fire Officer

Oelhi Fire s/rUZ'
Fire Headquarters,
t-onnaught Circus. Ne« Oelhl

'• M1 Hall. Chandnl ChowK.' New Delhi .

Pr-oforma Respondent.I «y Shri «3ay Gupta. Advocate)
i a-aji^^

i s- tahpi . mehber (.)
^ This -">Mned order deposes Of tJ^^i^red

the same applicants. seeKing the reliefs^
c-Liers - grant

"Applicants.

.Respondents

by

of
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pensionary benefits to 'the family as well as compassionate

appointment to one of the dependents of a deceased Govt-

employee-

2- Heard 3/Shri 3 K Gupta and Ajay Gupta learned

counsel for the applicants and the respondents

respectively.

3.. MA 636/2002 in OA 757/2002 and MA 639/2002 in

OA 763/2002 for joining are allowed-

; '4. Shri Balwan Singh husband of applicant No. 1

and the father of applicants 2 & 3 joined Delhi Fire

Service as Fireman on 2-4-79 and was confirmed w-e-f.

1.11.90 vide order" dated 16-11-91- He fell ill sometime

in 1985 and the enquiries from the respondents about his

absence had also been replied to- He passed ton^ 23-4-99,

no action at all having been initiated against him for the

absence, as the fa^t''̂ '̂'b^en^ntimated to the respondents
well in time- Delhi Fire Service where the deceased was

working was transferred from Municipal Corporation Delhi s

- CDMC) to Govt. of NOT w-e-f. 10-11.94, by notification

dated 31.5.95, and the applicant became an employee of the

,GNCT Delhi - A^tember of representations were thereafter

ifiled by the applicants after the demise of Balwan Singh
I

Iseeking the benefit of pension and compassionate
i

•appointment. A representation was made to the Hon^ble

Chief Minister also, following which certain enquiries

were made though no final, results emerged- Delhi Fir®

Service having ,become a part of the Govt of NCT, w.e.f.

10.11.94, by notification dated 31-5.95, the deceased at

the time of his passing away in 1999, was a Delhi Govt

Employee and his family on his death in harness had become^
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entitled to the family pension . and compassionate

appointment to one in the family. it was the duty of the
t Respondents to provide compassionate appointment to one of

; the applicants, as the deceased individual was an employee
' of the respondents and was in service from 2.4,79 to
23.4.99 and no action had been taken against the deceased
employee, till his demise in.'99. His family was also
entitled for getting family pension in terms of CCS
(Pension) Rules, in view of the service rendered by him.

Sh. S K Gupta, learned counsel appearing on
; behalf of the applicants forcefully reiterated his written
' pleadings.
I

1
I

i

5. In the reply filed on. behalf of respondents,
duly reiterated by Shri Ajay Gupta, their learned counsel

^during oral submissions^the applicants pleas are strongly
I rebutted. It is pointed out that Sh. Balwan Singh had
; joined as a Fireman on 2.4.79 with Delhi.Fire Service when
• it was functioning under MCD and that he had remained on
duty only upto February 1985 and had been absent since
then. No information about his illness or indisposition
has been brought on record. He continued to be on

i unauthorised absence which was the position at the time

.when the administrative control of DFS was taken over by
the GNCT Delhi. On account of his unauthorised and wilful

;absence^ Balwan Singh could not be presumed to have
acquired the status of an employee of GNCT Delhi and
benefit if available to the employee of the GNCT cannot be
granted to him. Even treating him as an employee of MCD
in November 1994 his part?, service performed with them
have to be treated as f^^f^jted on account of his absence.
OA ^ therefore not considered according to the

L ^ . ^
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respondents maintainable. An.Individual who had chosen to
regain absent without any permission or ^authorisation
fr« the controlling authorities'cannot cla'k.that he was
continuously under employment so as to giye him 'or hi=
family the retlral benefits. On account of the fact that
he was away from duty for-tha entire period from 1985 tin
his death it would be wrong to assume that by the transfer
°t the administratiye control of dfs from the MCD to GNCT
Delhi the individual would have acquired a right as an
employee so as to extend to him the necessary pensionary
benefits and compassionate posting to his dependents on

in harness. Under the circumstances .. the
OAs^be allowed^ pleads Shri «ay Qupta.

I have carefully considered the matter. The
applicants who are the wife and children of one Shri
Balwan Singh, who had Joined as a Fireman with DFS in 1979
are seeking pensionary benefits and consideration for
compassionate appointment following the demise of Balwan
Singh in 1999. According to the applicants for having
worked for nearly 20 years i.e. first with MCD when DFS

functioning under its administrative control and
thereafter with WCT un^r wtom the ;6|epartment of Fire
service was attached, the^i-feual has acquired rights
for pensionary benefits which could be given^ to them on
the deceased employee's demise In 1999. On the other hand,
the respondents point out that the applicant had been on"
unauthorised absence from 1985 and the,position continued
till his death in 1999. Therefore he could not be treated
as having become an employee of GNCT Delhi at the time

•When DFS was taken over by GNCT. It Is pointed out that
iythe applicant was on unauthorised absence from March 1985

but no penal proceedings is found have been initiated by
— -
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the respondents i e f=.i+-h«r.i.e. either hCD or GNCT Delhi.
It Is also sho«n by the applicants that he „as confirmed

|as a Fireman by letter No. XI.F2(140) Eett/DFS/81/604 D
jdated 16.11.91. If this be so the respondents cannot take
|a view that he was not under their employment In 1990.
The presumption therefore would be that he was under the

;employment of the DFS till 1999, when he passed away. it
would therefore mean that he had become an employee of
GNCT on the absorption of the DFS by (JNOT Delhi. some
pensionary benefits should therefore follow keeping in
"Ilnd the number of years service that rendered with the
DFS i.e. 1979 to 1999. To that e:.tent consideration of
grant of family pension is a natural corollary. However,

the applicants- request for grant of conpassionate
appointment on account of the employee demise while
harness, does not merit endorsement. Compassionate
appointment is not a matter of right but as a welfare
measure adopted by the aovernment to provide succour to
the dependents of a deceased Ocvt. employee who are left
In indigent circumstances by the sudden passing away of

. the head of the family who Is the bread winner . The same
I Is subject to availability of vacancies the eligibility of
i the dependents of the deceased employee and other

considerations, as laid down by the Hon'ble Supreme Court
in. the case of Umesh Kumar. Nagpal Vs State of Haryana [JT
a994((3;h3e,;:.525..0 . Tt k,-— It IS highly doubtful whether the

dependents of an Individual who has been away from duty
tor a long tor whatever reasons could claim compassionate
appointment-

7- In the above view of the matter the OAs
succeed but only partially. The respondents are directed
to examine the case of the applicants, dependents of the
deceased employee Balwan Singh, for grant of pensionary

in
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benefits i.e. family pension, treating him as having been

in service in the DFS under GNCT Delhi, at the time of his

demise in 1999- No order?^ is being passed in respect of

his request for compassionate appointment being made by

the applicants^ leaving it for the respondents to decide

upon in accordance with 1f?te law and relevant

instructions in force- No costs-
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