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Central Admi ni srati ve Tri buna'l
Pri nc'ipal Bench

O.A.No.2848/2OO2

Hon'b]e Shri Shanker Raju, Member(J )

New De1hi, this the 1st day of May, 2003

Ashwani Kumar Arya
s/o Sh. Hom Pal Singh
r/o B-79, Vivek Vihar, Phase-II
Delhi - 95.

(By Advocate: Sh. U.Srivastava)

Vs.

App I 'i cant

Govt. of NCT
The Secretary
Govt. of NCT
5, Sham Nath
New Delhi.

of Delhi, through

Delhi
Marg

t 2

.>

The Pr i nc i pa'l
Industri a'l Tra'ini ng Insti tute
Shahadara , De l h'i .

The Di rector
Di r. of Training & Tech. Education
Muni Maya Ram Marg
P i tampu ra
Delhi. Respondents

(By Advocate: Sh. Viiay Pandita)

O R D E R(Ora'l )

Bv Shri Shanker Ra.iu. M(J):

Appl icant impugns respondents' order dated

16.7.2OO2 wherein, on conviction of the applicant in

FIR No.29Bl95 at PS. Vivek Vihar Delhi, a pena'lty of

di smi ssal f rom serv'ice under Rule 19( 1 ) of the CCS

(CCA) Rules, 1965 has been inflicted upon him.

Applicant has sought quashment of the aforesaid order

with al I consequent'ial benef its.

2. Applicant while working as Craft Inspector
t'r

(Elect. ) was invo'lved in a criminal case irrsl--tulrdv'ide

FIR No.298/95 at PS, Vivek Vihar Delhi for the

offences u/s 498A/34 and 3O4B/34 IPC on 4.9.1995.t

t L,-;..,.1 . ...'-



I

_2./

3. By an order dated 10'10'2OO2 in a Cr'

Miscellaneous Applicat'ion No.2647/2OO2 in Crl ' Appeal

No.66 1/2oo1 appl icant,s sentence was suspended and he

wasreleasedonba.i.l.onreceiptoftherep]y,

respondents by an order dated 16'7 '2OO2, keeping in

view of the nature of offence and further retention of

app]icant.inservicerespondentsimposeduponhim
pena'lty of d.ismissal , giving rise to the present oA.

4. Shri U. Srivastava, learned counsel for

appl.icant,Placingre.lianceonadecisionofHon'ble

Punjab and Haryana High Court in Jagtar Singh v'

state of Punjab, 1989(5) SLR 109 as wel'l as decision

of D.ivi si on Bench of th'is Tri bunal i n s. G. choudhary v '

union of India, 1990(13) ATC 868 contended that 'if on

against conviction'in appea'l , sentence is suspended,

applicantistobetreatedaSondeemedsuspension
pend'ing d i sposal of the appl i cant '

5. However, at Bar, I earned counsel for

app] icant stated that as he has been suf fering f rom

severe financial crises, ds a consequent rel ief,

respondents be di rected to accord of compassionate

allowance under Rule 41 of the CCS (nension) Rules'

1972.

6. On the other hand' respondents' counsel 
'

vehement 1 y den i ed the content i ons ,ld stated that

dismissal of the applicant'is in the wake of h-rs

conviction, oh serious charges, amounting to moral

turpitude,isinaccordancew.ithRulelg(1)ofthe
Ru'les ibid and before that reasonable opportun'ity of

show cause notice was given to applicant'
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7 . It is contended that aPPl'icant

under suspensi on from 6.9. 2001 to the date

d i sm'issal on 16 . 7 .2OO2. As the appeal

pending before the High Court, dPPl icant

deemed to be exonerated of the charges

convi cti on i s sti I I not obl i terated .

remai ned

of his

is still

be

and the

deaf ing with an

was suspended on

J

8. I have caref u'l i y cons'idered the ri val

content'ions of the parties and perused the materiaI on

record. As app'l 'icant was convi cted of a seri ous

offence, involved moral turpitude, the decision of the

respondents resorti ng to Ru'le 19( 1 ) of the CCS (CCA)

Rules, 1965, cannot be found fault. This has been

fol lowed by complying the principles of natural

justice after issuing show cause notice to applicant.

9. In so far as deeming the appl'icant under

suspens'ion t'i '1 1 the crim'inal pendency of the criminal

appeal and his resort to the fact that as the sentence

has been suspended as per the decision of the Punjab

and Haryana High Court, dismissal is unlJarranted and

illegal and cannot be countenanced.-

1 0. The Apex

1ee7 ( 7 )

Court 'in Union of India v

)

Ramesh Kumar,

i denti ca'l i ssue

appeal, observed

where the

as under

scc 514

conviction

"6. A bare reading of Rule 19
shows that the discipl inary authority is
empowered to take acti on agai nst a
government servant on the ground of
misconduct which has led to h'is
convi ct'ion on a cri mi na1 charge. The
ru1es, however, do not provi de that on
suspension of execution of sentence by
the appel late court the order of
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d i smi ssa'l based on conv'i ct i on stands
ob j 'i terated and the d'ismi ssed government
servant has to be treated under
suspensi on ti I 'l d'isposal of appeal by the
appel'late court. The rul es a1so do not
provide the discipl inary authority to
awai t di sposal of the appeal bY the
appel late court fi led by a government
servant for taking action against him on
the ground of m'isconduct which has led to
his conviction by a competent court of
law. Having regard to the provisions of
the rules, the order dismissing the
respondent from service on the ground of
misconduct leading to his Gonviction by a
competent court of ]aw has not lost its
sti ng merel y because a cri mi na1 appeal
was f i ]ed by the respondent agai nst h i s
conv'i ct'i on and the appe I 'l ate cou rt has
suspended the execution of sentence and
en I arged the respondent on bai 'l . Th i s
mattei may be exami ned from another
angle. Under Section 389 of the Code of
Cri m'ina'l Procedure, the appel I ate court
has power to suspend the execut'ion of
sentence and to re'lease an accused on
bai l. When the appe'l late court suspends
the execution of sentence, and grants
ba'i I to an accused the ef fect of the
order i s that the sentence based on
convi cti on i s for the ti me bei ng
postponed, or kept in abeyance during the
pendency of the appeal. In other words,
by suspension of execution of sentence
under Sect'ion 389 CrPC an accused avoids
undergoi ng sentence pend i ng cri mi nal
appea'l . Howeve r , the conv 'i ct'i on
cbntinues and is not obl iterated and if
the conv i ct'ion i s not obl i terated , dfrY
action taken against a government servant
on a misconduct wh'ich led to h'is
conv'i ct i on by the cou rt of I aw does not
I ose 'i ts ef f i cacy mere 1 y because the
appel I ate court has suspended the
execution of sentence. Such bei ng the
pos i ti on of 'law, the Admi ni strati ve
Tribunal fel I into error in holding that
by suspension of execution of sentence by
the appel late court, the order of
d i smi ssa'l passed agai nst the respondent
was 1 i abl e to be quashed and the
respondent i s to be treated under
suspens i on t'i I I the d i sposa'l of c ri mi nai
appeal by the High Court."

1 1 . If one has regard to the aforesai d

tr,(

decision which prevai-ls ' over the decision of the

Pun j ab and Haryana H i gh Court and i s a bi nd'ing

precedent under Article 141 of the constitution of

Indi a, ffiore1 y because sentence has been suspended\"
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would not amount to obl iteratiOy, of the crimina'l

charges and conviction, accordingly the decision taken

by respondents, to dispense the services of applicant,

is in accordance with law. However, on a consequent

acqui tta'l , I aw shal I take i ts own course.

12. In so far as the rel'ief cla'imed for
accord of compass'ionate al lowance under Ru'le 41 of the

Pens i on Ru I es 'i b i d as the same has not been

specifica'l 'ly prayed in the present OA, and mere

reference of consequential benefits woujd not be a

justifiab1e ground to issue any d'i rect'ions to this
regard. However, as per the Ru'le 41 i bi d even i n case

of removal or d i smi ssal , i f request 'is made by the

concerned empl oyee, i t i s for the Government to

consider the same. However, appl icant shal I be aL

f i berty to make such a request to respondents i n

accordance wi th rul es.

13. In the result, for
OA i s found bereft of meri t
d i sm'issed . No costs .

the foregoi ng reasons,

and i s accordi ngl y

S
(Shanker Raju)

Member ( J )
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