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CENTRAL ADMINISTRATIVE TRIBUMAL
PRINCIPAL BENCH

A B53/2002

New Delhi, this the 5 day of February, 2003

Hon’ble Sh. Shanker Raju, Member (J)

Sh. T.B.Tyagi
S/0 Late Sh. M.B.Tvaqil
R/0 1./3%49, Tvagl Colony
Ram MNagar Extension
Loni Road, Shahdara, Delhi.
. e Applicant
{(By advocate Sh. amit anand)

Y ER S US

1. Govt. of NCT of Delhi
through its Chief Secretary
Delhi Sachivalava
I.P.Estate, Delhi - 2.

2. The Director of Education
Govt. of NCT of Delhi
01ld Sectt.
Delhi.
. -« REeESpoOndents

(Bv advocate Sh. Mohit Madan, proxy
for rMrs. aAvnish ahlawat)

By Hon’ble Sh. Shanker Raiju., Member (1)

Applicant impugns respondents order dated
18-4-2001 whereby period over staved with the Gowvt.
of Nigeria from 9~8-79 to 3-8-87 has been treated as
aqualifving service for pension but has been declined
to be treated qualifwing for increments. aApplicant
has sought quashment of this order with directions to
the respondents to release increments of the applicant
from 197% to 1987 and accordingly refix the pensionary

benefits including accord of consequential benefits.

2. applicant superannuated on 30-9~2000 as
TGT Mathematics“ While teaching in Directoréte of
Education, applicant on tripartite contract between
Indian Govt., Migerian Govt. under Policy of Export

and Import of Technology went on  assignment on
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\deputétion for three vears w.e.f. o~8~F4 oh nNo
objection by the Department'of Educétion. As no rules
have been framed for conditions of such deputation,
applicant Jjoined post on 11~8-74 at Nigeria. He made
a reguest for extension of tenure on 22-3%3-77 and when
he had not received any intimation, he sent a
reminder. as the Migerian Government did not relieve
the applicant and in absence of any reply, applicant
constitutes this to be no objection of the Indian
Government as well as Education Department. No
eff@rts have been made duriné this interregnum by the

respondents to get the applicant relieved.

3. applicant wultimately was relieved on
ZO~d-87 . after being relieved by the Nigerian Govt.
the applicant immediately gave his joining report to
the Department of Educatidn but was allowed to Jjoin
back his &uties on 8~3-88 subject to the disciplinary

proceedings.

4. ppplicant has been proceeded against in
two  enguiries for unauthorised overstayal in Nigeria.
Charges had not been proved and he exonerated.
applicant requested to treat this period as on duty
for éll pUIrpOsSes. ﬁccordingly by an order dated
18-4~2001, period of over stay was condoned. Thg
aforesaid period from 9%-8-7% toO 3~8~87 has been
counted for pension and retiral benefits. applicant
has not been made entitled to earn increments during
this period. Lateron due to typographical error in
the earlier orders condoning the period of overstay, a

Corrigendum was issued on 452001 *’E%/
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5. ppplicant represented against this order
seaking ¢mndonation of the period and release of
increments which has not been responded to, giving
rise to the present OA. It is stated that
non-relieving of the applicant cannot be attributed to

him, as Nigerian Govt. had not relieved him which

prevented him from joining back the parent Department,

"as no rules have been framed for the tripartite

aqreaement.

& . Learned counsel Sh. Amit anand places
reliance on the decision of this Court in N.K.aggarwal
Y. Lt Governor of Delhi and Ors. (1989 (?) ATC

816) to contend that if an extension has been applied

~on  foreign assignment and no reply is given and the

incumbent fail to join duty back as not relieved by
the foreign employer, the penalty imposed for over
stay is not tenable. In this backdrop, it is stated
that in the aforesaid case, all consequential benefits
have been accorded to the petitioner.

7. It is also stated by Sh. Amit that the
applicant once proceeded against for overstayal and

after having been exonerated, the period has been

specifically condoned, is entitled for treatment of

this period as spent on duty Tor all purposes
including the increments as it was the duty of the
respondents  to inform about non-extension of his
deputation and to ensure that appropriate mgasures for
relieving of the applicant by Nigerian Government are
taken. Once the period has been treated as quglifying
for pension and retirement benefits, there is no

occcasion to treat the same contrary for increments.
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Sh. amit  in  hig rejoinder reiterated his earlier
pleas takén in 048 and stated that in similarly
circumstance ZFaheer ahmed, PGT who had over stayed on
foreign deputation was awarded a lesser punishment and
the entire period is treated as spent on duty which
smacks of discrimination. it igs also stated that
during this period, the applicant has contributed
towards .pensionary benefits. In this backdrop, it is
stated that despite his exoneration, the penalty of

withholding of increments has been imposed upon him.

&. On the other hand, Sh. pMohit HMadan, proxy
for Mrs. Avhish ahlawat, for the respondents strongly
rebutted the contentions of the applicant. It is
stated that the applicant had over stayved the period
of his deputation at Nigeria and accordingly was
proceeded against but not punished for overstayal.
For condonation of this period, matter was referred to
the Gowvt. of India. Although the period of two years
of over stay was regularised i.e. from 9-8-77 to
8~8~79 and period from $~-8-79 to 3-3-87 has not been
regularised and intimation to this effect has been
- conveyed by a letter dated 13-11-95. aAforesaid pariod
though treated qualifying service for pensionary
benefits but has been constituted a break in service
for grant of inhcrements. As the applicant had not
served the Department for the period of over sté;h
and had not contributed anything towards pensionary

benefits. sh. Madan places reliance on a decision
e

of HighCourt in CWP 2053/2000 in Rirector of Education

W H.C.Sharma to contend that even if a similar

benefit is accorded to some other teacher being
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illegal, de hors the rules would not wvest the
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applicant with an indefeasible right to claim the same
as  the concept of equality enshrined under Rule 14 of

the Constitution cannot be enforced in a negative

hanner.,

2. As  on merits, it is stated that if the
applicant had not received any sanction for further
extension, he ocould have reported back, which he
failed to do and on his own, without permission stayved
beyond five years, which cannot be regularised as per

Rules.

10. I have carefully considered the rival
contentions of the parties and perused the material on

record.

11, Afs I find from the record that the
proposal to regularise the over stay on deputation has
been sent to  the Ministry of Human Resource
Development by Deptt. of Education. B an order
dated 13-11-95%, Government has turned down the
proposal to regularise the period beyvond five YRArS .
The aforesaid order dated 13-11-95 resulted in
issuance  of order dated 18-4-2001. Admittedly
applicant in this 0A has not assailed order dated
13-11-95. In absence of any challenge to this order
and  the fact that unless the same is quashed and set
aside, the necessary relief cannot be accorded to the

applicant.

2. In  this wiew of the matter, as the
afoaresaid order has hot besn impugned, the present 0a

can not be sustained in law and is accordingly
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dismissed. However, Keeping in wiew the interest of

justice and in ‘the light of decision of DB in
N.K.Aggarwal’s case (supra), applicant is at liberty

w
te  take appropriate stepsto redress his grievance in

accordance with law. Mo costs.
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( SHAMKER RAJU)
MEMBER (J)
/Svksn/



