New Delhi, this the j&fﬂ day of October, 2003

HON'RLE SHRI V.K. MAJOTRA, MEMBER (A)
HON'RLE SHRI SHANKER RAJU, MEMBER (J)
Shri Dal Chand & Ors ,.Originall applicants
(Bv Shri A.K.Behra, Advocate)
Shri 8.Karthik,
8/0 Sh. V. Sivaprakasam,
R/o 1122,R.K.Puram, Sector 4, _
New Delhi - 110 022. ...Review applicant
(By Shri K.Venkatraman, Advocate)
VERSUS
\ UNION OF INDIA & ORS. . .Respaondents
Qm (By Shri V.P.Uppal, Advocate]
ORDER

of DPA Grade-A, sought consideration for promotion as
- © Programme Assistant/Console operator on the basis of 1990

pr \‘ . . , .
AR rules which existed at the time of occurre
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"R Because the order passed by the
Division Bench observing that 1995 Rules is
ineffective has seriously affected thee
applicant and the other similarly situated
persons who were DPA Grade A/B recruits under
thee 1995 Rules and neither the applicant nor
any of the similarlyv situated persons working
as DPA Grade A/B was ever made party in 0.A,

B. Racause on the bagis of guidelines
dated 11.9.1989 issued by the Ministry of
Finance for granting promotional
opportunities the DEOs working in the
Department; the DEOs were restructured as DEO
Grade A, Grade B, Grade C and Grade D, Vide
Notification dated 6.2,1995, Income Tax
Department Data Entry Operators, (Grade C and
Grade D) Recruitment Rules 1995 was framed.
All the {four applicants in OA who were
appointed as DEQs on the basis of 1987 Rules
by 1994 Rules, these applicants ware
redesignated as DO Grade A and Grade R
reaspectively and subsequently on the basig of
1995 Ruleg all the four applicants were
promoted vide dated 12.1.1995 f£o the post of
DEQO Grade C in the pay scale of RPS 1400/-
to Rs, 2300/~ as per the guidelines 1aid
down in the 0.M. dated 11th September, 1989
issued by the Government of India, Ministry

\i of Finance The applicants in the OA were
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¥, Recause the Recruitment Rules of
1990 prescribed 10 years as Data Entry
Operator for promotion to PA/CO have become
ohsolete after the 1994 Rules and after the
DEOs were restructured as DEO Grade A, B and
€C and D and the applicants in the QA after
having taken the benefit of this rule have
accepted the said rule and after the
restructuring of DEOs from the DEQ Grade A to
Grade D, the post of DEOs (1987) become
non-existence and therefore the applicant in’
the OA is not legally entitled to promotion
as PA/CO. It is also pertinent to point out
that the payvy scale of DEQ Grade D and the pay
scale of PA/CO which was then in existence
prior to the restructuring of DEOs remained
identical and promotion cannot be made on the

same pay scale,

there is statutory
Grade D and DPA Grade A
tructured as DPA Grade A
tment Rules pub11shed on
ovides that DPA rade B
se A
e

0!
oy ]
V]

=
ot
o ot

0O
Q=T oy -

=+ Q
o}

oty 3
g I

NI D
Q0D

VN WO hAN

Dm0 —
wn
D UD

h'H\H!JIﬁ:ﬂ

D
9]
rrn
O

B I
o ot

2D 0D
n

[N e)
o]

=D
oo

rvice and DPA Gradp
gible for the

D =

ot
(gl len plim SRR |

&

QD =33t g D
n

TS o~
h oo =h O
Qg D

n
0
b
of D
n
)
s

.Or

ucturing scheme formulated on 18

0

t s led
ely a continuation of earl
- 8.1

1

¢

8
h was never challenged and a
tructured rules are st 111 in existe

T Becausgse si
not DEO hut th
DEOQO with 10 ve
le For fh@ DO

[ S
Jl » D3

Q2 Ot
O
o T o B

—+
o 3
D

o+ Dt

—
s

8
p11 anf ln che 0A and
d as DFO Grade D on
st T

gt
[ ¢ e o
b )

=2

¢
Nl
n

b TR Y
WQ D O

0D
3D 03O O

ot g
l_l
2,
N D
0D D

U e

"—‘B {=ae
D =)

¢

D g
=S D
rt'x:),’j

o
= .

K. Because the applica
after availing the benefit of
as DEOQ Grade C in the ve
turn back and sa hat )
bad in law specially aft

=D

=

3=

a et
=030
AR

LS I i
o
=~

O =0

[ e e e
e}

=t



period of limitation which is one vear of the
accrual of the cause of action and therefore
the applicant in the QA was not entitled to
the benefits in view of restrictions on
limitation imposed in Section 21 of the
Administrative Tribunal Act, 1985
. Recause the applicant in QA were
promoted as DEOQO Grade C on regular bhasis
w.e.f. 6.9.19%5% and as DEQ Grade D w.e.f..
3.4.2000 and having accepted the
above-mentioned promotion on the basis of
Income Tax Depariment Data Entry Operators.
(Grade C and D) Recruitment Rules 1995
without challenging the same, having
impliedly accepted the factum . of
non-existence of DEOs, therebyvy rendering
Directorate of Income Tax (Svstem) (Progranme
Assistant/Conscle Operator) Recruitmenit Rulesg
1990 inoperative and superseded."
5 On the other hand, official respondenis filed
their replyv. Shri V.P. Uppal, coungel for the
respondents contends that for direct recruitment in

issved on 21.11.1996, As per the notification dated
27.07.2001 DPA Grade-B with five vears sgervice failing
which combhined service of 8 vears in DPA grade - A & R

cadre for promotion to the post of Programme
Assistant/Console operator were superseded by the
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promotions, the feeder cadre for the pvogt of Programme
Assistant/Console Operator 1.e DEO which had ceased to
exist after the promulgation of DEO Grade A & B, 1880 rules
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representation is made on the principle of election, review
applicant cannot challenge the decision of the Tribunal.

confirmed as DPA grade-A. Refore appoiniment the official

respondents had put the review applicant to notice that the
appointment would be subject to any c¢hange in the
constitution of rtecruitment rules for DPA grade-A, ghri

that in absence of anyv errvor apparent on the

i0. Tn so far as issue of concealment of material

stated that recruitment rules of 1987 for DEO which was

11 Tt is stated that DPA ¢grade - A & B rules were
neither in accordance with the guidelines for framing

recruitment rules nor approved by the competent authority in

consulitation with DOPRT and UPSC. Thesge rules were also not
notified in the Gazette and as such not statutorv and these

rules had never come into existence as

of  the 0l1d rules of 199C
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of 1990 have bheen duly approved after following due process



" 1.1. As soon as a decision is taken to
create a new post/service or to upgrade any
post or re-strouture any BService, Aaction
should be taken immediately by the
Administrative Ministry/Department concerned
to frame Recruitment Rules therefore."

7&\ 13. As soon as a decision is taken to crea
post/service or to upgrade any post oOr restructur
service,; action should be taken immediately
Administrative Ministry concerned to frame recr
rules therefore, amendment proposal 1in the recruitment
rules hag to be approved by the DOP&T - and UPSC.
recruitment rules so approved are required to he
within ten weeks.

~<® 14. As per GIMF OM ated 25.11.1993 a post

15 Tn the conspectus of above, it 1is atated
rules were neither ~finalized nor published
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the re-designation as DPA grade A & B cannot he countenanced
as the only recruitment rules existing are for the post of
PACO in 1990 in view of the settled position of 1law the
vacancies having arisen in 1988, applicants have a right to
be considered against the old rules.

i6, We have carefully consideraed the rival
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and come into being after due process of law till then

vacancies,

the rules do not take shape to a ¢

Article 309 of the Constitution. The

+
o))
b
D
3
o

n by the court declaring the rules as
does not suffer from any infirmity We

-he 0ld recruitment rules in the light

s per t
position of law and particularly in the light

of the Apex Court in Y.B, Rangaiah vs,

J.8.Rao, 1983(3) 8CC 284. We do not find any error apparent

......

f the record or discovery of a new material

re-argue the matter. Our view is fortified by the following

=2

N

Chandra Kanta &%
ATR 1975 8C 150

Meer
ATR

a
1

Bhania vs. Nirmala Kumari Choudhary
995 8C 455
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4 K.Ajit Babu & Ors. Vs, Union of India & Ors.
1998 (1) 8SLJ 85 (sC)
5. of Maharashtra

Subhsh va. Stat
SC8LJ 2002(1)

20. However, we find that thou

W

!

1 the appointment of
review applicant was made in bursuance of a notification buf

the recruitment rules for DPA grade-A havir

interest of justice and not to unsettle the settled position

and the fact that the review applicant is not at fault, his
appointment and continuance is not disturbed. However, his

interest would bhe safequarded when the recruitment rules

1995 are validly and legally issued

{Shanker Raiju) (V.K.Majotra)
Member (J) Member (A)
/na/



