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0  :R

Justice. V. 5. Aaaarwa 1 :

By this common order both OA No.;2937/2001 and

OA No. 1286/2002 involving a common controversy can

conveniently be disposed of together.! In e><ercise
■|

of the powers under Article s'os of the
■  I ■ ■

Constitution, the Delhi Administration Subordinate

Service Rules, 1967 (for short, "the Rules") , were

notified with effect from 10.2. 1967'. . By the said

Rules, two services known as executive and

ministerial were constituted. As per' Rule 2, the

service was to have four grades namely, Grade-I,.

Grade-II, Grade-lli and Grade-IV. Rule 6 provides

the various
I for the method of recruitment to

grades. Sub-rule ( i) to Rule 6 provides;

( 1 ) Recruitment to Grade I : (a) 25':4 of
the vacancies in the grade shall beifllled by
direct recruitmdnt in consultationi with fhe
Commission. Th^ educational qualifications,

1
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age iiiriit etc. siiall be such as may be
prescribed by the Ministry of Home' Affairs from
time to time for Category III Services, vi;;:.,
Central_ Services, Class I and Class II in the
rules for the Indian Administrative Service
etc. Examination.

(b) 15% of the vacancies in the grade shall
be filled by promotion of officers of Grade II
having at least five years servicel in the grade
on the basis I of merit-cum-seniority on the
recommendation^ of the Departmental Promotion
Committee. 1

V

(c) The vacancies shall be filled in
following manner:

the

1st I Vaoarioy)
2nd 'Vacancy)
3rd Vacancy)

4th Vacancy

By promotion

By: direct recruitment"

i
I'

In the year 1968-69, amendment to said Rules was

effeicted. Clause' (bb) Wcis added whereby

Q 1-tenooraphers in the grade of s.210-530/- were also

included as a feeder grade for . the purpose of

promotion to Grade-I of Ministerial service. In

the year 1972, further amendmentiwas made as a

result of which clause (bb) was substituted:-

ii ^

1

(a) in sub-rule (1) for clause (bb), the
following clause shall be substituted, namely

(bb) Notwithstariding anything contained in
sub-clause (b), (i) the Stenographers in the scale
of Rs,2]0--530 or in the scale of Rs. 210-425 who
have been appointed in a regulair manner in
accordance with the recruitment rules, and have
five years regular service in either or both the
giadcis, shall also be eli.gible to be considered for
promotion to Grade I of the Ministerial Service:

(ii) Technical Assistant, : Horticulture
Assistant, Plant Protection-cum-Locust Asstt..
Horticulture Research Assistant, Extension Officer
(Agriculture), Seed Development Assistant and

in the scale' of Rs.210-425Supervisor/Demonstrator
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in the Development Coinrnissiorier ' s Office who have-
been appointe~d in a regular manner in accordance
with the recruitment rules, and. have five years
regular service in the' grade, shall also be
eligible to be considered for promotion to Grade-I
or the Executive Service."

^  Provided tha-t the number of posts available
rot these categories will be in pjrop0jrtion to their;
respective strength as compared'to 'the number of-
post in Grade~II(M) to Grade-II (Executive)
respectively,"

Vide the notification of 4. 12. 1980 two services

known as -Ministerial and Executive; Services of

Delhi Administration Subordinate Service were
j  ■ ■

met ged into a single service and hence known as the
I

Subordinate Service of Delhi Administration. ' By
i

virtue of the amendment ef-fected to the recruitment

rules to Grade I now it provided that all■vacancies
in Grade I should be fillec by promotion of
otficers of Grade II having 5 years regular service
in the gi-ade on basis of merit-cum-seniority on the

recommendations of the Departmen-fieil Promotion
Committee, ! I : . '

;  - ! i -

I  I 1

2. In the year 1992, a policy~^ldecision was
[  j

taken by the Delhi Administration tlnajt no post of

any department

chann'el for

specialiled/technical nature in ;
Ishall DC included in the feeddi

promotion to thej organised cadre i.e. Delhi
Adininisti ation Subordinate' Servide j (DASS)/Delhi
Andaman Nicobar Islands Civil Service in future.
All the Secretaries and Heads of thej Departments
were diiected to review the recruitment rules of
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■  i'l

lii
i ■'

all such posts and explore the possibility of

deleting the same from the feeder channel of the

organized cadre. As a result of the said policy

decision, the Rules were aqain modified and amended
I

vide the notification of; 2. 1 1 . 1 992. The same

reads

"Amendment of rules, 6 f In ' the, Delhi
Administration Subordinatb Service Rules, 1967.in rule 6 under item Not 1 | (Recruitment to
Grade-I) for existing' Clause ' (b), the
followings shall be substituteql, as under:-

"Notwithstanding anything contained in
sub-rules (a)/ Stenographers in the scale of
pay of Rs, IAOO-2300 who have been lappointed in
a  regular manner in accordance' ' with ; the
i eci uitiiient rules & have ■ 5 yeiars regular'
service in the grade shall also bei eligible to
be considered for promotion to Graide-l"of the
services on the' bas^s of method ofh' selection
prescribed in the Notffication F.3' '( 75)/79~s-ii
dated the 4th December, 1980. " ' i

As a 1esult of it, technical posts ofj Development
Department were deleted from the fepder channel of

Grade-I. As a resul I: of this amendment now, only

for promotiontwo categories in 'the feedejr channel
I

or Grade I dass are Grade II ! (DASS)

Stenographers.

i' I
.< >

-  i ':i
i t
i:i
!', i

ClJ/

t

3, As a consequence of exclusion bf technical

cadre from the feeder channel for jthe Grade-!
(DAsS ), the technical officials in the' Development
Department were granted promotion in' their own

j  ' ■ ■ '
department to the higher technical post available
in the scale of Rs. 5500-9000/~i. Certain
rept esentations were made for inclusion of these
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technical posts once again as a feeder channel for

the post of Grade I. As per the applicants in OA

No.Z937/2001, the representations made by the

private respondents had been rejectedJ However, on
I

2.6.2000, an order was issued that 1.19 employees

(private respondent) who belonged to I the ex ;cadre
posts were incl:uded in i the feeder line for

proiTiotion to Grade I DASS cadre and were delinked

and reverted back to their old positions. They

were allowed to be included in the feeder channel

I
of the organised cadre of 'Gradej I DASS. The said

i  i -
order reads:-- ' ■ i

"The Hon'tale It. Governor is '.pleased to
order that under ' mentioned 19 employees .of
Develjopment Departjment who belong jt'o ex-cadre
posts and were included in the feeder line: for
promotion to Gr.I cJa^S Cadre Vide i rtdtifications
dated 22.5.72 and were delinked fr
vide notification i NO.2(34)/BS-
2. 1 1 .92, are rever ted back . to-
position with immediate effect as lit
prior to 2. 1 1 ,92. !

dm the, same
^.11 idated
Htheir j old

existed

The above is sub.iect to the condition that
this order will not be treated as precedent and
no other post of s.pecialized ahd technical
nature in any departmeint shall be i allowed to be
included in the feelder channel ofi llhe organized
cadre of Gr.I DASs. No! further | recruitment
will be made against thei post vacated by these
employees. ' ■ ■

S..NO.!.. NAME OF THE OFFICIAL & DESIGNATION

1 .

2.

3.

4.

5.

6.

7.

8.

9.

Sh. Kararnvir T.A.

Sh.Ashok Kumar, HA
S h. R. C. Ra n a.. HA
Sh.Harbir Singh,. HA
Shri Rajpal Singh,HA
Shri Dilip Singh, SI
Shri-, Bajendra Singh, PPA
Shri Satya Kumar, HA
Shri Yogendra Singh, HA



V

10. shri

1 1 . Shr i

12. Shri

13. Shri

1 A. Shri
1 5. Shri

1 6. Shri

1 7. S h r i

1 8. S1-i r i

1 9. Shri

-8-

S.C. Sharrna, HA ;
Rajendra Singh. HA
Mishri Lai Yadav. HA :
Sornvir Arya, BO(A) I
Rav Avtar Gupta.HA '
Devenlder Kumar, PPA
Suredh Kumar, HA
A mar Singh Kardam, HA (SO
Murali Dhar Sharma. EO(A)
Nepal Singh, EO(A)(SC)

The above olrder will; cease to-
after the promotion
G r.I(DASS),

of above- 19
be effective
officials as

Sd/-
. 1 (U.R. KAPOOR)

ADDL,SECRETARY (SERVICES

Subsequently, on 21 j. 1 ,2002 in exercjise of - powers
conferred under Artple 309 of the ' Constitution,
the^ abovesaid order ijated 2.6. 2000 cUe into being
xn the form of a- notification which is also beina

challenged and the same reads:- i ^ ■

In exercise of; the

article 309

"No. F. 55/52/2001 /S. I ,
powers conferred by the proviso tb a.
of the Constitujtion of India, read ' with the
Goyt. of Indiaj, [Minis-dry of Hpife Affairs'
Notification No.F.27/59-Him(i) dated the 13th

bowers enabUng him in
this belialf, the Lt. Governor of the National
rff of Delhi is pleased to makethe following rules further to amend; the Delhi
ministiation Subordinate Services Rhles 1967-

dit'pl N°-f-3<16)/66-Servioesdated the 10th February, 1967 as amehded from
time to time, namely:- '

Short title

Amendment of rule 6

=  1. These rulbs may be
called the Delhi
A dm1n i s t ra t i o n S u bo r d i n ate
Service (Amendment) Rules
2002, I •

:In the Delhi Administration
Subordinate Services Rules.
1967, in rule 6, itit sub-rule
(1 ), to clause (bb), the
following proviso I shall be
inserted namely:- '

"Provided that ■ the 19
officials working on certain



ex-cadre ,posts of
Development Department who
were included iri the feeder-
line for promotion to the
post of Grade—I (DASS) vide

'-'"'i- , Government s
Notification jvio.
F. 1 0 ( Z5 )/6'7"-Services-li
dated the 19/:
and , excluc(

Notification
F. 2 (!34)/88-S. II
2nd : November,^
otherwise
promotion to Grade-I (D/\SS)
as on 2nd November 1992 and
have been broUght back in
the i feeder ■ channel for
promotion ; vide this Govt.'<^~

■  No.
F.2(34)/88-S-II/Vol,II/1735-
58 dated jthe 2nd 'June 2000
■shall be I promoted to the
posts op 'Grade-J DASS fr'om
the ^ date they becofne
eligible for such-
promotion."

2.2 May, 19 7 2
ed , vide

No.
dated the

992, but were
igible for

!

4'. The appl-icants assail
2.6.2000

the order of

and the j notification . of 2;1 . 1 .2002
i'

arbi'triary andassei ting it to be | mala fide,
illegal.

d' by one Jai

identical, but

5- In OA ^No. 1 286/2002 filje
Pi akash also, the rislief olaimed ils
Jai Prakash asserts that he wasi working
Extension Officer (Agriculture) in the Development
Department. The private respondents were also

as

Her tioulture

on Officers

working against the posts of
Assistants, Demonstrators, Extensi

(Agi icul ture), Technical Assistants etc. in th.e
same cadre and" in the same scale. ' The private
respondents 4, 5, 19 and 20 were working . in the

i i .
; i

l ii
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I

department- on promotional posts in a higher scale,'

The grievance of the said applicarrt is . that the

noti I'ication that had been issued on 21. 1 .2002 is

Illegal. It has ignored the- fact> that certain

po^t.-> could i'lot be considered for promotion to DAS5j''

said applicant ' is being i

dascrirninated. The private respondents are ^

favoured for certain extraneous cons
iderations by

giving promotion to certain few chosen officers.
1  ' i

I  • i •
i  ■ i

6. We have heard the parties' learned

courisel and seen the relevant record.

7. While giving resume of the facts, we have

an otdef had beenalready indicated that earlier

issued in the year 2000 whereby jit had. been
directed that certain employees of ttie Development

Department who are private, respondents and who

belonged to the ex cadre posts were included in the

feeder line for proiiibtion to Grade I :dass and were

delinked by the same jnotifioation ^ df 2. 1: 1.199?.

They were reverted back to their cilld positions.

Without treating this order as' a prec

directed that they should be includecjl
■edent, it was

in the feeder

channel of the orpnise'd cadre andlthdt no ^furthef
lecruitment has to ' be made against the pots
occupied by these employees. We ha^^ already noted
above that these private respondents were holding
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\J

ion in jthe case of
'  I

State of Orissa

tlhe CcLnstitution

Supreme dourt

posts which wer'p- Specifically 'excluded from tfiie
•feeder Grade I d^sSS vide the : notification of

1  ■ i '
2. 1 I . 1992. We know from a decis:

Dr.Krushan Chandra Sahu & Ofs. v.

and ors., JT 1 995 (7 ) sc 137 tliat r^le making
function under Article 309 of

not exjeciltlve. j jhe
relied upon a decision in the case of B.S.Yadav &

Ors. V. State of Haryana and Oris. AIR 1981 sc

5bl with aproval. Once it is so and earlier names

of certain posts were removed from.the feeder grade

to Grade I dass by an administrative order without

issuing a notification in terms of Article 309 of

the Constitution, their names could not be included

in the feeder channel for organised grade of DASS.

We have already noted above 'that there are

statutory rules that had been framed. if in any
I  { 1

other channel any addition or deletion has to b'e.

done,. it can only be done in exercise of powers

under Article 309 of the Constitution. The ordei"

dated 2.6.2000 must be held to be not valid.

respect to the
8. Great stress was laid with

notification of 21. 1.2002 that,has thereafter been

issued in exercise of the powers conferred' under

proviso to Article 3 0?. Cjrf behalf of the
applicants,. i t was stated that the, same is mala

fide. For the purpose of the
present application,.

:
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It wou Id

power w:ith

proper,
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to

thererore, to assail the same on the ground of mala

rides. But if the notification so issued is

unconstitutional, in that event, it would be

permissible for this Tribunal to quasiV the same.

i  !

V

1 1 . Before proceeding further in. the validity

of the said notification^ of 21. 1 .2002^ it would be
jappropriate to take note pf the.decilion of; the

1  ' 1
Supreme Court as to whetljier when the matter 'is

singled out, it could be stated that ihis is' pick

and choose or not. The learned counsel ' forVthe

I espondents has drawn our! attention towards a

decision- in the case of L.N.Mishra .Institute of

Economic Development and Social

State of Bihar and Ors,, (1988) 2

case, there was legislation for natidn.alisation of.

educational institutions by phlases. One
1  ' i '■ ■institution was picked up in the firstjphase. The

field to be

Chahgp, Patna v.

■SCO 'tis3. In that

Supreme Court held! tnat it cannot b|e
based on pick anb choose metho'd
institution was alreadj being fully
Government. it is' abundantly ' cleir

w^re confined
■  I

if the powar-

aforesaid that the facts of the case
to the particular c^se therein. But
had been exercised drbitjrarilly,, in thbt event, the
ratio deci dendi of the decision in 'thp case' of
L.N.Mishra Institute of Economic Develiopment and
Social Change (supra) will not apply

I when that

un by the
1

from the
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7

iz. The position in law is not disputed and
more often than once, it has been observed thai

ar'e jsworn enemieis.

denied or it af

under Articles

equality and arbitrariness

hcnevci ■ thei e jis arbi jrariness ar|d equality is
t-ects thej material , rules ' enshrined

14 ,and 16 of the Constitution, the
person concerned can always seek his! constitutional
ledressal. The law permits classtfloation amongst
unouiwls. It It is apitrarlly exercised and
otherwise also the power jdld n<|t exist,- heoessarlly
sdoh ar, order would be hit by ithe principles which
we have already referred to above,. A Bench of . 7

Judges of the Supreme ,Court in the

The Special Courts'Bill, 1 978, AIR

provided certain j gijic
were given certain
'  i

Article 14 of the Constitjution. ■

such answers which were given' and ar

the purpose:-

case known as

979 SC 478 had

e--lines and cedtain officers

prdposition: 'pertaining to

take up three

e relevant for

"1 -The first part of'Article
adopted from the Iri--zh ' rY-.n<--i--i t-ni; "
declaration of equality of the civil riqhts of
ull persons within the territories of i^dia!"

14, which was

8.

of ArUolJ?! tie guarantee
should

or that the san-
should be made available to them i
u  differences of circumstances.

e  remedies

rrespective

etbifary iuf ^



it iriList not only be based on some qualities or
characteristics which are to be found in all the
persons grouped together and not in others who
are left out but those qualitips or
characteristics must have a reasonable relation
to the object of legislation."

V

'It, therefore, must be held . that when there is

classification effected, it has to be rational and
I

not arbitrary thouqh all persons should be treated
I

alike. Same laws cannot be made applicable to all

persons it they are unequals.

13., Reverting back to the nbtirication of

Zl . 1 .2002 which we have already reproduced above,

we in the first instance take the later part of the

said notification which recites, that the private
I  . [ ■ "

respondents were otherwise eligible for] jprornotioh
1  I i . I ; I ' ! , , ■

to Grade I DASS on: 2J 1 1.1992. Theyj ihad been

brought back in feeder channel for promotion vide

the order of 2.6.2000 and thereupon 'the

notification states that tliey should be promoted to

Grade I DASS from the date they become eligible for

induction

on promotion to thd Grade I ; DASS. Not only it

given them retrospective promotion | but no

Departmental Promotion Committee Meetings is being

held, nor it is being considered if they were in
i

fact eligible or not. In the absence of

pre-requisite of the rules being satisfied, it must

such promotion. It rjefers to automatib



/oilow _that the said notification

sutlers froin the vice of arbitrarii;iess. The.

rights of the other persons necessarily would

be affected,

V

1 ''+. Even the first part -of the

notification provides that the private
I

respondents who are described as i gi officials

working in certain ex~cadre .postjs in the

Development Department and were excauded vide,

the notification of '2.n'. l 992' Ohould ' be
eligible to Grade I DASS. We have already

let erred to abovcji that the Government order of
i

2.6.2000 was not a notificatijon issued and

ce. We do notshould not have inuchflegOl for

dispute that the Administrator' will tjave power
to exclude or include certain cadrej posts from

the 2one of consideration. The posts on which

the private respondents were wot^king were

excluded to be considered for promotion
:  i

in

Grade I DASS. If ; the iprivate respondents were

excluded, it was | in

amendment to Rule 6 of the Delhi

I  ' '
pursuarroei ̂ of I the

Administration Subordinate Servic
I

1967. The notification wad'

on 2.6.1992. Certain I posts,■
. 1 I I ■ . ' I

etc. were excluded. Induction of

e| Rules,
1  !
'  • i
S  issued
!

'  cadres

only
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1  7™

private respondents, therefore '
- etore, wouJd nnt 4.

iorutlny. -Either a cadre or
included i„ ,cr„ ■ should have beenin terms or Rule 6 or the .
be in the r ® should not

""e Of consideration. : picRtnn ^
persons who are nriv-t i "P ivate respondents! does not -

be logical concl,,--

i:;:;:::' .
Change (suprai " ' and'

bresent case.

otherwise ' eligible for pr!Zt'''^'1
- ̂o" «ed e: i

thing rmf- r-,- '-Y oneu  hot co-related with a particnie
on service to t . cadre, postb© consiciored fnr - i

toeder cadre for Grade r ' '"^l"®i°n in the
no hesitation ^ ^ "before, we have .option in holding that ti- -
deserves to he . " i'"P"3ned order

quashed.

Z,

'f- these reasons, we allow
^bbUcations and guash tt ̂ present
2 6 2000 d ' "' r"'b"«ned| ; order dated2000 and 21,2,2002. m,. Ji'fa. 2000 and 21,2, 20oi,

No ;costs

(•S.K. Naik)
Member (a)
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^^.S. AggarwaDI
Chairman.
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