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New Delhi this the |¢ day of October, - 2G03,

Hon 'ble M, Shanker Raju, Member (J)

S,R, Korada ‘ - Applicant

(By Advocate Shri Kumar Parimal )
- \Er sus=
thion of India & Anr, -Re spondents

(By Advocate Shri N, S, Mehta)
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Applicant, a Scientist 'C! working in RDI
Division in OBpartment of Scisntific and Industrial Researcﬁ"
was transferred from CDI to Advisaer K\IS,' approached this
Court in DA-2478/2001. By an interim order dated 28,8,2001
transfer was kept in abeyance, Accordingly respondents issued

ofrice order dated 27,9,2001, keeping in absyance the transfsr
of applicant,

2, By an order dated 17,12,2001 in 0A-2478/2001 on
instructions rrom the client learnad counssl of applicant
sought pBrmission to vithdraw the 0A, which was allowsed and .
0A was dismissed as withdraun, uith*Ol‘?b‘;br—ty to assail the
cause of action in fresh procesdings, Resultantly, interim

orders were alsp vacated,

3. Applicant 's transfer which had been kept in
absyance on 27,9,2001 was revived by an ofrice gprder
dated 10,1,2002 by the respondents which led to riling of
0A-125/2002,

4, By an order dated 15,1,2002 with the following

observations OA was dismissed as hit by the provisions of




.

res judicatas

5.

"1 have cgnsidered the matter, It would appear,
prtima racie, that the applicant has a case, as

his peing am agricultural scientist transferring
him to enginsering divisi on would be utilising

his sgvices in a riezld, which is not in his
speciality, The fact, however, is that the applicant
had riled an earlisr QA 2478/2001 challenging the
order dated 27,9,2001 posting him from RDI Division
to Advisor 'KVUS) but tha same has been withdraun
without grant of any liberty for agitating the
matter once again, The order impugned in that QA
had been hela back as an interim relisr, put with
ths disposal of the QA by withdrawal of the sams
by the applicant, the interim order also should be
vacated, The respondents have passed t his order
giving 6frect to the earlier transrer which have
been kept in absyance in terms of the interim
directions, What the respondents have dgns is
only giving eftect to the earliar order dated
27-9-2001, as the challenge against the said order
has been withdrawn by the applicant, Applicant

is seeking..its revival by this 0QA, The matter

is cl2arly hit by the principle of res-judicata
and cannot be agitated at t his stage, The QA
therefore, fails and is accordingly dismisszad,

Applicant approached High Court or 0Delhi in

CWP No,1461/2002 wherein by the following order datsd 19,3,2002

the uWrit mtition was allowed and the order of the Tribunal

was set asideg

6o

"ieping in visw the fact that earlier (0, A, was
withdrawn and in view of the decisions of the
Apex Court, particularly, in Krishan Lal v, State
of J & Kreported in (1994) 3 SCC 433, we are of
the vpimion that principle of res judicata would
not apply in this case,

Writ Mmtition is therefore allowed., Impugned
order is s8t aside,

We, however, make it clear that we have not gone
into the merits of the case, Parties shall . .
appear before the learned Tribunal on 8th April
2002, "

On remand back of the case the same was heard afresh

and with the following directions/observations OA was dismissed

as not maintainable g

®"g, The impugned order dated 10,01.2002 (at
Annexure A-1) reads as under s-

"pffice (rder®

Of fice order of sven number dated 27th Sptember,
2001 though which transfer of Dr, S,R. Korada
(Shri Korada Srinivas Rae) Scientist !'C' from
ROI Division to Adviser (KUS) was kept in
apeyance is withdrawn with immediate efrect,
Consequently, Shri Korada Srinivasa Rao, Scienti sl

'CY should report for duty to Adviser (KVS)
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DSIR through Shri R,R, Abhyankar, Scientist !'G!
Wwith immediate efrect,

Perusal of the above makesit evident that the
Deptt, had issusd an earlier order on 27,9,2001,
which hasbesn referred to by the respondents at
Annexure R-1, The order is as follows:

"Ooffice QOrder™®

In pursuance of interim order of dated 21st
$ptember, 2001 in 0, A, No,2478, filed by Or, S.R.
Korada Scientist 'C?', the Central Administrative
Tribunal, Principal Bnch, New Delhi, OFrice order
of even number dated 28th Auqust, 2001, in so far as
relates to transfer of Dr, SR, Korada, Scientist-C
from RDI Dvision to Adviser (KUS) is kept in
abeyance with imm2diate effect, Cons2quently, he
should report back to RDI Division with immediate
effect, until rurther orders,

The said order has been issued in pursuance of
the Tribunal's status qio order dated 21,9,2001 in
OA 2478/2001, filsd by the applicant, against the
earlier transfer, Subsequently, the 04 No.2478/2001
has been dismissed by me as having been withdraun
by the applicant, My order dated 7,12,2001, reads
as bolow s

"ghri Pparimal, upon instructions rrom his client
prays for permission to withdraw the 0A, Shri N, S,
Mehta lsarned &, counsel states that interim orders
have to be vacatead, As the learned counsel tTor the
applicant prays tor permissdsion to withdraw the QA
the same is granted, The 0A is dismissed as withdra
Interim orders are vacated,®

I note that no liberty has besn granted while
dismissing the OA as withdrawn, to fils a rresh OA
on the same@ issud® or to revive it, (hviously the
cause of action in DA 2478/2001 has abated and the
respondents have givene frect tot heir earlier order
held in abesyance by the order dated 27,9.2001, This
ordBr does not give effect to any tresh causs of
action and the QA is therefore not maintainable,

8. In his pleadings the applicant has also refrerre
to OA No.3391/2001, filec by him challenging the
chargesheet issusd to him, The same, however, has
no relevance to the issue in this case and will pe
disposed of separately,

9, O0Ain the abovecircumstances fails and is
accordingly dismisssd, No costs,"

L4

Te * #pplicant approached against the aforesaid order
High Court ot Delhi in CWP No.2549/2003, wherein at the shou

cause notice stags, rollowing orders have be=an passed:

"me or the contentions urged by Learned counsél for
the petitioner is that despite order dasted 19 March
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2002 passed in CuP No, 1461/20u2, vide the impugned
order the Tribunal has taken the same view, which
was not approved by this Court, (earned Counsel
states at the Bar that order dated 19 March 2002 was
duly brought to the notice of the Tribuna but somehouw
it has escaped the notice of the Tribunal,

learned counsel prays that hearing in that matter
may be held over to enabie him to move an appropriate
application before tha Tribunal,

As prayed, list on 31 July 2u03,"
The above CWP was disposed of with t he following

order on 12,9,2003, ¢

"It is pointed out by learned counsel for the

petitioner that the review application riled against
order dated 24 Mazch 2003, impugned in this petition,
is now coming up for consideration on I Qctober 2003,

In view ot the fact that a review application
against the order impugned in this urit petition, has
been filed and notice has been issued to the
respondents, we feel that there is no point in
keeping this writ petition pending for avaiting the
decision in the revisu applicstion, as prayed by
learned counsel for the petitioner,

B, learned counssl ror review applicant Sh., Kumar Parimal
adduced lengthy arguments by contending that once the High Court
has observed that principle of res judicaka could not have
been applied, The Tribunal has dismissed the 0A vide order
dated 24,.3,2003 without going into the observations of the High

Court and to this effect there is an error apparent on the face

of the record that decision is per incuriam,

9, b ths other hand, respondents! counsel Sh, Ne S¢ Mehta,
took a preliminary objection as to méintainability of revisw,
Taking resort to Order 23, Rules (3) and (4) of CPC it is contend
-that though res judicsta does not apply to the present case but
as applicant has apandoned his claim by withdrawing the GA withou
any permission sought from the Court he is precluded from
instituting the aforesaid 0A, which rests upon the same subject

matter and the claim raised in the earlier (QA,

10. It is further stated by Sh, Mehta that a review cannot

b8 maintainable on an erronepus view taken in law by the Court,

The avenue of review cannot be used tgo re-agitate thz matter,
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11, In the rejoinder revieu applicant denies the
preliminary objection and stated that as the High Court
had accorded liberty to applicant to file review and as
notices have been issued on review it was the intention of
the High Court while sstting aside the order to re-censider
on meérits by this Court and it cannot bse dismissed on
maintainability,
12, Moreover, by referring to the decision of the
Apex Court in L, Chandra Kumar v, Unien of India & (thers,
1995 (2) SLJ 27, it is contended that once a direction is

given by the High Court vide order dated 19,3.2002, the

matter should hagve been heard on merits,

13} I have carefully considersd ths rival contentions

of the parties and perused t he material on record,

14, Earlier applicant without seeking any liberty
withdrew (QA-2478/2001 where there has been a challenge to

the transfar ordeg.

15, Subsequently the Tribunal in its order dated
15.,1.2002 dismissed the case as barred by res judicabn;R
Dpuéetting aside of the above order by the High Court
vide its order dated 29,3,2002 the mattsr has been listed

before the Tribumal for hearing, Ffrom the aforesaid it can

be legally infapyed that res judicata would not apply to

the racts and circumstances of the case as the issue between

the parties has not been rinally adjudicated in 0A-2478/2001

16, A review as per Sction 22 (3)(f ) of the
Administrative Tribunals Act, 1985 is maintainable only

on the ground of any error apparent on the face of the
record and alsoc on discovery of new material which was

not in possession of the contesting partiss sven arter
exarcise of due diligenca. It is also settled position of
law that a mistake as referred to above should strike on

the face of it and would not require any long draun



W

\ L

process to unearthen it, A review cannot be used to
re-agitate the matter or re-argue the same, as in appeal,
The aforesaid conclusion is sel]l supported by the following

decisions:
b &

i) Chandra Kanta & Anr, v, Sheik Habib, AIR j9%#$ SC/sor.,

ii} N?%rgsghanja v, NMirmala kKumari Choudhury, AIR 1995

iii)  Subhash v, State of Maharashtra, 2002 (1) SCSLI 28,

17. The order passed by the Tribunal on 24,3,2003 though
not specifically taken into consideratiecn the decision of the
High Court, wherein the mattsr has been pobserved not to be
hit by the doctrine of 'res judicata' but yet the O0A was

not dismissed for as barred by res judicata, Th2 Tribunal
had resortsd to the provisions of Order 23, Rules (3) and (4)
which are applicable as té the maintainability of O0OA and

an estoppel to applicant precludes him from raising the

sameé grievance and cause of action which had been part of

the earlier O0OA, In absence of withdrawal with liberty to

rils a rresh proceeding the present resview cannot be
enterteined, Order 23 (XXIII), Rules (3) and (4) are

reproduced below g

"(3) Where the Court is satisried,--

(a) that a suit must fail by reason of some formal
defect, or

(b) that there are sufficient grounds for allowing
the plaintift to institute a fresh suit for the
subject-matter of a suit or part of a claim,

it may, on such terms as it thinks fit, grant t he plaintiff
permission to withdraw rrom such suit or such part of t he
claim with liberty to institute a fresh suit in respect of t he
subject-matter of such suit or such part of the claim,

(4 ) where the plaintiff--

(2) abandons any suit or part of the claim under sub-rule (1
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(b)y withdraus from a suit or part of a claim wihout
the permission referred to in sub-rule (3},

he shall pbe liable ror such costs as the Court may award
and shall pbe precluded rrom instituting any rresh suit in
respect of such subject-matter or such part of the claiml
18, If one has regard to the above, wben a pstitioner
withdraus the claim without permission referred to in

sub rule (3) ibia he is precluded from instituting

any fresh suit in respect of such matter or the claim,

19, Having regard to the above in 0A-2478/2001
applicant had impugned his transfer grder effected in
August, 20p1, The aforesaid order was kept in abeyance
in view of the order passed by the Tribunal staying the
operation, What has been issusd vide impugned order
dated 10,1.2002 is revival of order dated 27.9.2001 in

so far as it gives effect to the transfer of applicant,.

As by way of challenge to order dated 10,1,20U2 the grder
of transfer issued earlier had been assailed once
applicant withdraws the OA on the cause of action of his
transfer without any permission and _libeny of the Court
to institute fresh proceedings, now assailing the same
order of transfer precludes him freom maint aining the

tresh 04,

20, The Tribunal on the aforesaid doctrine and
provisions in CPC held the OA being not maintainable as
the order passed does not give effect to any rresh cause

of action,

21, I do not find any error apparent on the face

of record to warrant any interference in the order passed,

22, The decision of the High Court was taken into
consider ation impliedly by not holding maintainability
of the OA in view of the dectrine of res judicata but

independently of it, as nothing precludes the Tribunal
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Trom considering the provisicns of law, in sp far as
maintainability of the proceedings is concerned, The
same have been respgrted to and as in view of (Order 23
Rules (3) and (4) of the C,P,C., DA is not maintainable
the same has been held to be non-maintainable, with the
result (A was dismissed, The aforesaid dacision is
neither per incuriam of the decision of the High Court
nor suffers from any legal infirmity, Moreover, it is
pertinent to state that the High Court has not directed
a-ny course of action for disposal of the RA and
accordingly the RA is being disposed of strictly in

accordance with rules and law on the subject,

23, As the scope i and ambit of the RA is limited,
finding no error apparent on the face of record, the RA
is dismissed,

S R

(Shanker Raju)
Memoer (J)



