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E R (ORAL) ON MA

By Sh, Kuldip Singh, Member (J)

Iliis i-^ an MA filed by the applicants under Sections 3A0
and 343 Or. p.c. whereby the applicant has made a prayer to
this court to invoke its powers under Section 340 read with
343 Or, P.O. to proceed against the respondents undsr
Sec 11, o n 191 and 192 o f IP c.

Z. Facts in brief are that the applicants had filed an OA
which was registered as OA-i71/2002. m the OA applicants had
...ougn t a i elieP for filling up of the vacancies of Lab..

Assistant in G.T.B,Hospital in accordance with the recruitment
rules for the post of Lab. Assistant in medical institoitions-
under the Delhi Administration. The posts as per Recruitment
Rules could be filled up 25% by way of promotion from Lab..
Attendants and 15% by direct recruitment.
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3,. Applicants were working as Lab. Attendants. rhey claim

that they 7"uifil the qualifications and have sought that, trie

respondents who were tryinci to fill up all the vacancies by

direct recruitment should not be allowed to fill up the post,

by direct recruitment. OA was allowed with an observation

that the respondents would act in accordance with the

recruitment rules and confine themselves to recruit persons

againt 75'% quota meant for direct recru 11ment. and sha 11 a 1 so

take steps to convene DPC for promotion against 25% quota for

those who are eligible for promotion as Lab. Assistants,,

-riiice according to the applicants these orders were not
being oomplisd with so they filed a CP which was. contested by
respondents and the Court on going through the documents
Placed on record came to the conclusion that they have
oomPlled With the directions of the Tribunal as a DPC has been
held, so the CP was dismissed.

b. ABPHcant has now oome uo with the present application
wherein he has alleged that i„ repi,y to the CP, the
respondents had submitted that after the recelbt of the copy
of the order they had immediately wrote to the Additioel
sexretary (Health )^oum..Prlncipal Health Secretary who is the
competoht authority for holding DPC on priority basis fo-
implementation of court's order and in para « of the reply
respondents had also pleaded that Health Department las.
informed the respondents that DPC has been held on ,6 9 Z002
in the Chamber of Principal Secretary (Health, to consider the
promotion to the nn^t , ...1,ao. Assistant in compliance of the
order,
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6w Appliccint further allege that none of the petitioners was

proinotec! to the post of Lab. Assistant nor DPC was hseld orii

16.3,, ZOOZ nor the name of i l l departmental Lab. Assistants

were approved by the said DPC. Court while disposing the CP'

relied on the false compliance affidavit and letter dated

7. 3. 2003 and dismissed the CP. Court also accepted the plea

of the Govt. counsel that review DPC will be held with

respect to Sh. Pawan Kumar whose name has been shown at SI.,

No.71 instead of 69. Thus, it is submitted that since no DPC

has ever been held and none of the petitioners have besm

promoted, so falsee affidavit filed by the respondents should

be taken note of it and Court should proceed for initvlatinai

action against the respondents under Section 3hO of Cr.P.C.

7. Respondents in their reply to the present MA reiterates:]!

that they had convened the DPC in this regard and meeting was

held on 16.9.Z00Z in the chamber of Principal Secretary

(Health) and Family welfare to consider promotion to the post

of Lab. Assistant.

S. We have considered the arguments advanced by the learned

counsel ■ for the parties and have gone through the record.

CounstPL for applicant submitted that as per provisions of

Section 3^0 Cr.P.C. when on an application made on this

behalf or otherwise the Court is of the opinion that it is

expedient in the interest of justice that enquiry is t.o be

made in an offence referred to Clause B Sub Section (l ) of 195

which appears to have committed or in relation to a prociaediirsg

ill that Court or as the case may be in respect of a document

produced or give? any evidence in a proceeding in that Court.
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Such Court may after preliminary enquiry record a finding to

that effect and make a complaint thereof in wi-iting to the

con c 6 r n e d M a g i s t r ate.

9„ Wow the question arises whether on the face of record it

appears that any offence has been committed as contempiatecii

under Section 195 of Cr. P.O. to this effect. We may

mention that the main plea of the respondents was that ttey

did infact hold a DPC proceedings. From the record we find

that when the reply to the CP was filed alongwith it a, letter

was written by a Medical Superintendent, GTB Hospital, Govt.

of WOT of Delhi requesting for convening of meeting ary

compliance with the order passed by the Tribunal.

10.! Learned counsel for respondents has also written to the

authorities requesting to take steps to convene the DPC for

the post of Lab. Assistant at the earliest and as the next

date in Court was fixed as 1 1.3.Z003. Then there is a letter

which shows that there are 3'Z5 posts under the direct
I

recruitment quota and 108 posts of promotion quota and against

that 1 1 1 persons were already working under the promotion

quolta,, so there was no post vacant in the promotion quota. In
I

view of the non-availability of post in promotion quota

Govlernment was unable to give any promotion to the post of

Lao. Assistant.

Thus, we find that there was no wrong affidavit filed by

the respondents nor any wrong information was given to the?-

Court while disposing of the CP. Since no DPC could be held

as departmental promotion could be recommended, as no vaca.nic;y

was available. Though a formality of convening of DPC had

been observed but no one could be recommended for promotion as
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no Vctcsncv wss svctilsibl©. So w© do not find tnst th©i ©

appears to be any offence committed by responders ts as

srtshrined under Section 195 of Cr, P,C. which may call for

an action under Section 340 Cr» P,C. to be taken against trie

respondents. Hence MA is dismissed.

(  S.KTNAIK )
Member (A3

(  KULDIP SINGM >
Member (J)
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