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OR.LDE R _LORAL) ON MA

By &h. Kuldip Singh, Membier (J7

This is an MA filed by the applicants under Sections 340
and 343 Cpr, P.C. whereby the applicant has mads a prayver to
this Court to invoke its powers under Section 340 read with
343  Cr. P.C. Lo  proceed against the respondents undei

section 191 and 192 of 1pc.

2. Facts 1n brief are that the applicants had filed an 0&
which was registered as 0A-171/2002. In the 0A applicants had
sought a relief for filling up of the wvacancies o Lab.
Azsistant in G.T.B.Hospital in accordance with the recruitment
rules  for the post of Lab. Assistant in medical institutions

under the Delhi Administration, The post

¢

as per Recrulitment

¢

Rules could be filled up 25% by way of promotion frow Lab.

Attendlants  and  75% by direct recrultment.




3. Applicants were working as Lab.

£

attendants. Fhey olaim
‘ - ave S vt that e
FulfTil the qualifications and hawve sought tha
that they Tulfil the gualificatior

rezpondents  who were trying to Till up all the vacancies by
direct vrecruitment should not be allowed to Fill up the pest
by direct recruitment. O0A was allowed with an observation
that the respondents would act in  accordance with the
Fecruttment  rules  and confine themselves to recruit oersons
agalnt 75%% quota meant for direct recruitment and shall alsc
tske  steps to convene DPC For promotion adainst 5% guota Tor

Ligibi] for pr cion as Lab waslstants,
those who are eligible for promotion as lLab. Assis

4, Since according to the applicants these orders were not

being complied With so they filed & CP which was conte

respondents  and  the Court on going thirough the documents
placed on record came  to the conclusion that they Py ez
complied with the tdirections of the Tribunal as a ppe nas been

held, 30 the Cp was dismizsed.

5, Applicant has now Come up with the present application
wherein he has alleged that 1inp reply to  the Ce,

respondents  had submitted that after the receiot of the copy
of  the order they had immediately wfote to  the Additiomsi
Bacretary fHealth)~cum~Prinoipal Healtn Secretary who is the
competent authority fop holding DPC on priority  hasis fo
implementation of Court s order and ir Para 24 of the reply
respondents had also pleaded that Health Departmernt s
informed the respondents that DPC has been held on 16.9.2002
in the chamber of Principal secretary (Health) O consider rhe

promotion o the post of Lab, Assistant in compliance of the

order,
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‘ B applicant further allege that none of the petitioners was
promoted to the post of Lab. Assistant nor OFC was hald o
15,9, 20002 nor the name of 111 departmental Lab. Assistants
were approved by the said DPC. Court while disposing tThe CF
relierd on  the Talse compliance affidavit and letter dated
7.3.20038 and dismissed the CP. Court also accepted the ples
of the Govtl. counsel that review DPC will be held with
respect to Sh. Pawan Kumar whose name has been shown &t 5.
Mo, 71 instead of 69. Thus, it is submitted that since no DPC
has ever bheen held and none of the petitioners havs  basn
promoted, 3o falsee affidavit filed by the respondents should
he taken note of it and Court should proceed for inltiating

action agalnst the respondents under Bection 340 of Cr.pP.C.

7. Respondents in thelr reply to the present MA reilteratedd

3z

that they had convened the DPC in this regard and meeting was

held on 16.9.2002 in the chamber of Frincipal Secretary
{(Bealth) and Family wWelTare to consider promotion to the post

of Lab., Assistant.

3. We have considered the arguments advanced by the learned
counsel - for the parties and have gone through the acord,

. Counzel for applicant submitted that as per provisions of

Section 340 Cr.pP.C. when on an application made onn this
behal¥ or otherwise the Court is of the opiniton that it is
expedient 1in the interest of justice that enguiry is To be

made An an offence referved to Clause B Sub Section (1) of 195

which appeairs to have committed or in relation to & proveeding
in  that Court or as the case may be in respect of a document
produced or give any evidence in a proceeding in that Court.

s
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Such  Court may after preliminary enquiry record & Finding

I
s

that effect and make a complaint thereof in writing Lo the

concerned Magistrate.

v, pMow the question arises whether on the face of record 1t
appearse that any offence has been committed as contemp latad
upder  Section 19% of Cr. PF.C. to this effect. We may
mention that the main plea of the respondents was that  they
did  infact hold & DPC proceedings. From the record we find
that when the reply to the CP was filed alongwith it & letter
was  written by a Medical Superintendent, GTB Hospital, Govt.
of NCT of Delhi requesting for convening of meeting in

compliance with the order passed by the Tribunal.

Learned counsel for respondents has also written Lo he
a@t%writieg reguesting to take steps to convene the DPC  for
the post of Lab. Assistant at the earliest and a&s the nexih
dster  in Court was Tixed as 11.3.2008., Then there 13 a letter
which shows that there are 32% posts under the «ofirect
Feci wLtnent quota and 108 posts of promotion guota and against
that 111 persons were already working under the prowmotion

guotes, SO Lhere was no post vacant in the promotion guota. In

view of the non-availability of post in promotion  duets

Gover niment was  unable to give any promotion to the post of
Lati)° Assistant.
11 Thus, we Tind that there was no wrong atfidavit filed by

the respondents nor any wrong information was gliwven to ihe
Court while disposing of the CP. Since no DPC could be held
as departmental promotion could be recommeénded, &8 No VaGamy
was  @vallable. Though a formallity of convening of DPC  had

been observed but no one could be recommended Tor promotionh as




re vacancy was  availlable. So we do not find that there
appears to be any offence committed by respondents as

srzhi-ined under Section 195 of Cr. P.C. which may call for
an action under Section %40 Cr. P.C. to be taken agalnest e

respondents.,  Hence MA i1s dismissed.

bescinn

(Guatk

{ S.KTNAIK ) { KULDIP SINMGH ¢
Hembier (A) Member (J)
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