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Origimal Application He. 842 of 2002 Giii?
wi th
Drligima ] Appﬂﬂca&ﬂ@n No . 2458 /2002
NMew Delhi, this the”’ﬁxday‘ of July, 2003 ) ~
HONTBLE MR.RULDLP BIMGH , MEMBER ( JUDL )
04 HNo . 942/2002
Shri1 B.K. Gupta
Insurance Commissioner (Retd?
ESt Corporation
R/c B~1/A DDA WMIG Fiat Mayapuri .
New Delhi-110 084. —APFIL VCANT
DA Ho.2458/2007
1. Ramesh Chandra
¥y : Joint Director (Retd.}

ES] Corporation,

Kotla Road, New Delhi

R/o H-2 Finehome Apartments,
Mayur Vihar, Phase-1,

New Delhi.
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Satish Chandra, Director Medicai
Hg. {(Retd. )},
R/o C~44, Green Park, Ist Floor,
New Delhi.
3. Shashi Prabha, Medical Commissioner (Retd.)
R/o C-44 Green Park, Ist Fioor,
Mew Delhi.
4, Bhaéwatl Prasad, Insurance Commissioner
(Retd. )
‘l R-6/110 Ra) Nagar, Ghaz iabad (UP).
5. Dayal Chandra. Assistant Direotor Vig
{Retd.)
R/o 152 Surya MNiketan Anand Vlhar
New Delhi.
8. #.C. Sharma, Director (Retd.)
R/o C-4/169-B Lawrence Road, . APPtteched
New Dethi-110 035, C —RETROALLIe W~
{By Advocate: Shri Badridass Sharma)
Versus
1. Chairman, Standing Committee,

Emplovees State lnsuFance Corporation,
Shram Shal:t Bhavan,
flew Delhi-1.

Director General, Employees State Insurance
Corporaiion,

Kotla Road,

New Delhi-110 002.
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3. Secretary, Government of India, <:];//;7

Ministry of Personnel., Public Grievances
and Pensions, ] _
Department of Pension and Pensiomn

Wel fare,
New Delhi. : . .Respondents

{By Advocate: Ms. Geeta Luthra)
0O R DEER .

By Hon’ble Mr.Kuldip B i mgih . Member (JJud il )

By this common order | will decide two OAs

which have raised common question of law and facts.

2. The applicant in OA 842/2002 imp&gns an order
dated 3.10.2001 issued by respondent No.2 for recovery of
an amount of Rs.7221/- towards the excess amount of

commuted value of pension.

3. Facts in brief are that the applicant retlred
on 30.8.87 as Insurane Commissioner from ihe office of
Director Generat, ESI Corporatloﬁ. He was sanctioned
pension and was allowed commutaiton of 33.1/3% of the
pension. Thereafter recommendatlons of 5th Commission
came into force and as_per.the recommendat ions of tﬁe Vih
Fay Commission, the respondent No.3 revised the
eﬁtitlement of commutaion of pension from 33.1/3% to 40%
vide order dated 2?.16.1997 and the same was made
applicable to the empldyees who retired on or after
1.1.1896. S0 based on tha? respondgnts revised the

amount of commutation of pension and paid an amount of

Rs. 3,15,181/- to the applicant on 10.3.1888.
Respondent No.2 also revised his monthly pénsion which
came to Rs.5271/-. Respondent No.3,lGovernment of India,
Ministry of Personnel. Public Grievances and Pensions
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thereafter i1ssued a clarification and directed that

commutaticn based on age of nex

[

options may be calied for payment of 40% commutation of
pension and also those who had avatled earlier commutaion

of pension not exceeding 33.1/3% may be given benefit of

+

birth-day without

medical exmaination.

&, After the recommendations of the Vith CPC the

bay of the applicant 'was revised in the scale of
18400-22400 from pre-revised scale of Rs.5900-86300 and he
was sanctioned an amount of Rs.5288/- beinyg the pension
and 'Rs;1255/~ >arears of commutation of pension.
Similarly commutation was further revised vide .order
dated 4.3:99 and an amount of Rs.15,581/~ tqwards arrears
was paid to the appliicant. Thereafter respondents had
been writing letter to the applicant to give his optiron

of commutation of pension of 40%.

5. Applicant submits that he has alresady given
his option but at the asking of the tepsondents he
submi tted another option to.faCIlitiate the completion of
records. Now the applicant received an ordet of recovery
towards the excess amoun£ paid to him and stating that he
has been "paid an amount of Rs.4,61.914/~ towards the
commutation value of the pension whereas he was entitled
to Rs.4,54,896/- only and thus Rs.7221/- was to be

recovered. The said recovery is being Impugned.

B. To assail the same the applicants submitted
that the applicant had retired at ths aée of 58 vears and
his age at next birthday was 58 years for the purpose of

commutation of pension. The commutation factor 10.48 was
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_app!ied on taking the age as next bitrthday. MNow after

the second option given and taking the aged as next

birthday as B2 years and commutation factor as 9.88 is
being applisd which is whoity arbitrary, unjust and
illegal as the applicant -~ had aready been allowed

commutation of values on his next birthday was already
allowed the commutation factor of 10.48 and now the
respondents want to take the next birthday atter second

option for applying commutation factor.

7. 1t is further stated that commutation of value
Was issued on 4.9.1888, therefore, in the case of
applicants the gquestion was to pay him . arrears of

commuted value of pension with reference to such value
paid earlier and the value payable subsequently on the

basis of the revised pension fixed on the revised pay.

8. - {t -is further stated that the applicant was
paid arrears on 8/10.3.1888 and éxnce he had been allowed
commUtation of 40% so there was no guestion of giving any
fresh option but the same was obtafned from him cnly for
the purpose 1o complete the record. For that purbase

they cannot reduce the —amount by ‘taking different

commutation factor.

g. As regards OA 2459/2002 is concerned, there
are six applicants in this case. Appilicant HNo.1 was

Issued order dated 15.8.2001 for recovery of an amount of

Rs.4505/- towards the amount of. commuted wvalue of
pension. Simi larly 1n respect of applicant No.2 an order
for recovery of an amounmt of Rs.10,866/- in respect - of

applicant MNo.3 an order was i1ssued for recovery of an
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amount of RS.QTAQ/—, in respect of an amount of Rsfg?QBf—
in respect of applicant No.4, in respect of applicant
Ho.5 an amount of Rs.4841/- and in respect of appiicant
flo.8 an order was issued feor recovery of an amount of
Rs.5010/~ ‘towards commutét;on of pension. Accordingly,

it is prayved that the orders of recovery be stayed and

the applicants be payed Interest at the rate of 18% per

annum.
10. The OA 1s being contested by the respondents.
The respondents pleéded that the coemmutation factor is

calcutlated with respect to the next birthday of the

applicants from the receipt of the fresh application.

i, It is further stated that the Ministry of
Personnel and Pensioner’ s Welfare Office, Government of
India, Issued Memorandum No.F.US/96/87/PNPW-Part | dated

27.10.1887 for enhancing the peirrcentage of commutation

from 1/3rd to 40%. The respondents No.2, i.e., ESIC
allowed commutation wupto 40% on suo moto basis. Fresh
option in respect of appiicants were receijvead in OA

24589/2002 in the months of February/March, 2001. Thus in
thg case of applicants commutation factor corresponding
tec the age of next birthday was applied on balance
porttoh of Cohmutatton and thus excess amount paid is

ordeted to be recovered.

i2. All the six applicants were paid in excess of

the entitled amount. Thus various amounts were to be
recovered from the applicants as per the orders i ssued

for recovery.
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132, It is fugther submltted—that the Government
clarified the query of ESfC in September, 1888 and
October and Hovember, 2000 that fresh option is reqitired
while working out the commutation value for the revised
committation émount. This factor 1s dependent Upon the

date of receipt of fresh application/option for

calcwlaticon of the amount pavable.

14. . The action taken by the answering responderits
was purely in accordance with the

rules/instructions/clarifications issued in this regard

by the concerned Ministry/Department. The repsondent
No.2, i.e., ESIC has not enacted Rules and Regutlaticns on
its own. Oon the contrary the applicants have not

fulfiflled the mandatory rquirements and thus the
reduction In the commutation factor cannot be wrongly

blamed on the department.

15. . That the department of P&W clearly states that
a fresh application is hecessary and that commutation
factor “coresponding to the age on the next birthday with

reference to the date of receipt of the application for

commut i ng the differntial oniy has to be taken into
accolnt . The respondent No.2Z has noi interpreted . ihe
Rules and Instructions to the drsédvantage of the

applicants.

16, | have heard the learned counsel for the

parties and gone through the records of the case.



17. "The short question is whethef the applicants

who have become eligible to commute the fraction of their

pension to 40% after they had already received
commutation of pension upto 33.1/3%, the difference in
commutation is to take placé %rom the date -of their
second opiion or the first option given for commutation

of pension i1s sufficient and'whether on the commutaiion

of pension upto 40% the next date of birth is to be
talken from the date of second cption or it shall relagate

to the first option exercised by the applicants at the

‘ time of inittral commutation of pension.

18. The counse! for the applicants .has relied upon

ﬁule 5 of the CCS (Pension) Rules, 1981, Rulé 5 of the

said rules prescribe that a Government servant shal | be

ent;tled toc commute lump sum payment, a fraction not

} exceeding one-third of his pension which thas been
substituted 40% from 1.1.1886 and the applicant shéuld

fill in the form of commutation in Form 1 or Form 1-A and

‘ shall indicate the fraction of pension which he desires
to commute and may eithet indicate the maximum {imit of
one—~third of pensicn or such lower i{mlt as he may desire

to commute are also presciribed as per the rules. The

. applicants in  this caée had retired on 30.8.87 in thé

case of QA 842/2002. However, at that time the report of
the 5th Pay Commission has net come 1nto force and the
applicants were allowed only commutation of 33.1/3% the
possible maximum at that time. So after the acceptance -
of the report of the 5th CPC the applicants have becqmé
eligiblie for commutation of 40% of the commutated vatue
of pension and accordingly the applicants were allowed

but the department realising mistake that the second



commutation should have been allowed by asking for a
fresh option and for calculating the factor of age from
the next date of birth when the second commuation was

allowed for differential amount fecr which there was

different factor for calculating the commutation of

pensicn. The learned counse! for the applicants submiis
that the applicants were not obliged to give second
option and the first option givén by them was suffcient
for the purpose for gdgrant of the differntial of
commutation of ‘pension alsc whereas the respondenté
submi t that the applicants were under an obligation to
furnish‘second option also.

19. : Both the parties retltied upcn Rule 5 and 8 of

the CCS (Pension) Rules.

20. The perusal of the Rules 5 shows that
GdQernment servant is entitled to commutaiton for a
lump-sum payment of fraction. The amendment to the rules
shows that it has been made with retrospective effect.

Even the recommendation from S5th pay Commission also

shows that all those employees who had retlired are

entitled to commute a maximum of 40% w.e.f. 1.1.1888.

itself meaning thereby that the Government servant whe
had retired on or after 1.1;1998 had become elilgiblie to
commutation of maximum pension upto 40% and in this case
since the applicant had already been given the benefit of
commutat-ion _of pension without ask}ng for the second
obtion as if the Coﬁmutation had been calculéted on the
same basis on which the 1/3rd commutation was allowed and
thé deparitment had now starting rescovery as if .the

department wants to calcuats from the date . when the

K
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L applicants were asked to give a second option. In  my
view a combined reading of the Rules 5 and 6 do ™ not
envisage a second option. The option once exerciseghn*
becomes final and since the rulfes have been amended with
retrospective effect so the applicants were entitled to
get commutation of 40% on the same basis as they were
given 33.1/3%.
21 Even otherwise 1T applicants had been paid
some amount in excess because of erronsous calculation on
the part of the respondents the respondents cannot
recover the same as the applicants are entitled to 40%
- : commutation w.e.f. 1.1.1998 itself.
22. { find that the respondenis cannot recover the
amount which has already been paid tc the applicants as
they are entitied the commutaticon of pension aﬁ the rate
of 40% w.e.f. 1.1.1986.
/
Q' 23. In view of the above, 0OAs have to be aliowed.

Accordingly, the OAé are allowed and the 1mpugned orders
ot recovery are quashed. The above direciions may be

complied wtitth within a period of 3 months from the date
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of treceipt of a copy of this order.

HIENBER( JWUDIL )

/Rakesh




