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HOM RBLE MR. SHAMKER RaJU, MEMBER (JUDTCTALY

S.K. Rathi
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Yasant Kund, HMew Delhd.
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1. thion of India
through Sacretary,
Home Ministry,
Mew Del hi .

2. Commissioner of Police,
Nelhi Police Haadouarters,
ITO, MNew Dslhi.

A Jt. Commissioner of Police,
Delhi Police, Souther Range
Delhi.

4., Dy, Commissionar of Police (S/W)Y,
Delhi Palice
Hew Delhi.,

e e REsnondants
(By aAdvocate @ Shri ajesh Luthra) -

fw Mr. Shanker Raiuy, rember ()«

apnlicant imprgns respondents” orcer vla e

K®"9"2000y. imposing upon him a minor penalty of censure as

4 1 & o . e (RS Mo oy -
well as  order dated 19.7.72001 passed by  the appellate

authority, confirming the penalty and also the order mazse

on revision on 12.7.%001 .

Applicant during March 2000 Was working as SHD

att Police Station Dabri  and proceaeded  on

leave  From

In his absence pdditional SHD was

looking after the work of applicant. '
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T U A raid by operation osll/ SWD oa satta racket
wasx  bustsed at Pradban Chowk whaers soven oersons have  besh
arrestaed  and  FIR Mo, 2402000 under Saction 349795 /85%  of

Gambling Act was reglistered at PSS Dabri. Apnlicant  was

searyec  unon a  Show cagss notice for a minor  penalty  of

cananre  on the ground that although a satta was busted  on

2000 Tthe division and thes beat ataff should have been

awars of the illegal activities being run in the arsa  and

the SHO has failled to brief them in this regard,

4., applicant  preferred  his reply o the show

Discinlinary authority by an order dated 26093000

confirmed  the punishment. Applicant prefearres an appeal
against  the minor penalty of ocspsure, inter alia, hakinag A/
plea  That at the Time when the casese was registered he  was
o casual leave and the additional SHO conld have briefed
the concerned staff.

5 Appeal of anplicant was rejectead on 19.72.2001

halding  that  applicant could not  have been  comple

ignored of such a prominent place and in wiew of the lapse

punishment is confirmed.

G. Applicant preferred a revision patition, which
was  relected  on the  ground  that Commiszaioner has  no

Jurisdiction under  Saction 25 of the Dl hi Folices

(Punishmant & Appeall Rules, 1980,

L Shri LK. Sharma, l@afned AT S ) for
applicant  contended  that  anplicant has  bean punishss
mehanically  without application of mind as hiz wlea of
remaining  on  lsave  from 10.%,2000 to 14,3, 2000 ana Tthe

Aacditional  SHO should hawe been briefed the staff has  not
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at  all been taken into consideration bw the appsllate
authority. Me contesnds  that there is no misconcuct o

warrant  any  punishment  and the impugned ordsers  are  nob

Tagal ly sustainable based on no misconduct and ewvidence,

. On the othar hand, learned counsel Tfor
respondents Sh, fAilesh  Luthra vehementlﬁ raebuttad the
contentions and shated that in reply o the show canas pléﬁ
af having proceeded on leave on the date of registration of
case  has not besn taken and the same has been raised for

the Firast time in the appeal, which is an after thought.

. Shri Luthra further stated that although it i=s
aomitted that additional SHD was looking after the work of
SHO on 17.3.2000 at the time of busting of satta racket and
registratiqn of casze but merely remaining on casnal  leave
wonld not absolve apblicant of his régpmnsibility baing SHO
and overall incharge of the area and the illegal activities
are not possible to run on a day but has been planned for a
lang  time. Division officer as well as beat staff should
have been awars of These illegal activities and as
applicant has failed to brief the division as well as besat
staff from time to tima to remain alert hs has failed o

avarcise control over the illegal activities.

10, Sh. Luthra defended the arders passed by
the respondents contending that the sams are reasonsd  and
do not suffer from any legal Infirmitw.

LI T have carefullw considerad  the rival
contentions of The parties and perused the material on

rrenra ., From the perusal of the show cause notice 1€

transpires that the solitary incident of sabta racket going
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AN AT Arora Restaurant was unearthed by the operation cell
on the oocazion of oricket matoch being played betwaan India
and South africa onlléuzuﬁﬂoou There is nothing in the show
cause notice to indicate that thé satta racket was bheaing
run  =arlier to this match as wall or some preparastion had
taken nlace earlisr Lo that., It is not disputed and as
avimittad by  the respondents abpplicant © had remained on

~

casual leave from 10.3.2000 fa 14.2.2000 and the =aatha

racket  was  bustad opn 12.3.2000. During the absesnce of
applicant  additional SHO wazs functioning as SHO and it was
incumbent upon him to have briefed the staff in wiew of the
oricket match plaved on 12"3”2000; It was his onerows duty
o hold the brief which is done twice a day in the poline
atation by the SHO. The facht that %pplicant has procaeeadssd
an leave and bafore that he had been briefing the division
and  beat staff and in absence of any material to show that
satta was being wonducted during the period applicant was
on_duty, merely because a FIR has been lodged on a scolitarwy
incident  of a oricket match played on 12.3.2000, by no
strétch of  imagination indicatea that applicant W
negligent or  had failed to supervise the staff. It fhe
plea of respondents i acoepfed the sams goss contrary  to
Section 24 of the Delhi Police act, 1978, which stinulates

that a person on leave shall not be treated as on duty,

iz, In a disciplinary proceeding whether for a
minai or major penalty a miscmnduct is to be proved and the
allegations alleged should Gonatitute‘a misconduct and be
Droaveaed on séma gvidence ar material in possession, Mearal v
oo osuspicion  and  surmises it cannot  ba  proved. The
contention that plea of remainihg aon casual leave has Emt

pesn putforth  in reply to show cause notice would not be

tenable az  applicant has taken this specific mlaa  befores
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Ther appellate authority  wivich failed to take this  into
consideration  and  Through a bald a mechanical oradsr
confirmed the ounishmant maraely on surmisaes by holding that

applicant conld not have been completaly lgnored of =nch 2

nirominent nlacs,
1%, Niscinlinary  authority™s order is also &

non=speaking without application of mind.

td,  In order to establish that an imputation is a
misconduot somse material is to be brought on record.  In oy
considered view applicant who was on césual leave cannot be
haeld ta be guilty of not briefing the staff which was fto b
performed by the person, i.2., additional SHD who took owver
the oharge from applicant. Tn absence of any material o

the effect that =atts racket was going on =arlier  to

.‘2.’

12.3.7000  applicant  cannot be  held guilty of  lack o

suparvizion as  oduring absence and on leave he ocannot  be

held as auch.

15, In my considerad view the punishment inposed

and confirmed iz merely on auspicion and surmizes without

Ay material or evidence., Moreover, such & punishment doss.

not pass the test of a reasonable orodent man and  in &
Judicial  review the same can be interfersed with in  the

light of the decision of the Apex Court in Auldesn Sinah v,

Compissionsr of Polices, JT 1998 (&) SC &03%.

1E, Tn the rezsuylt, for the foreagoing reasons O
iz allowsd and the orders passead by the respondents ars nod
leaally =ustainable and are accordingly guashed and  sat

amide, pgoplicant, shall be entitlsed to all conseguential
benefits . Mo ocosts., . <
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(SHANKER RAJU)
MCMBER {(J)
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