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These five OAs, namely OA 3077/2002,'OA 3078/2002, QA
3073/2002, OA 3083/2002 and OA 3087/2002 relate to the

same matter and, therefore, are being disposed of by a

CoOmmon ordsi.
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2. .The brief facts of the case are that in August, 1973,
the Railways initiated a Scheme with a view to help the
low paid railway employees to supplement their income by
g1ving an opportunity to their wards to work during the
rush summer season as well as to help passengers gat
better service byfengaging the wards as Mobile Booking
Clerks (MBCs), Rasérvation Clerks (RCs), Enguiry Clerks
etc. This was done merely t@fhe1p the railway employees
as well as to get over the prob]ém of the summer rush and
y&l not create permanent employment. They were all given
an  hourly wage rate for the work they did during the
summer season and as soon as the summer season was over
they were disengaged. This Scheme was discontinued in
1881, It was reintroduced on 11.9.81 and various Railway
Zunes  were advised to engage MBCs again on the raiiways.,
On Z1.4.1982, directions were issued by the Railway Board
vide Annexure A/5 that such volunteers/MBCs who had been
engaged on various railways on hourly honorarium basis
may be considered for regular absorption against regular
vacancies provided they had the minimum qualification
required for dirsct recruits and who had already put in 3
ysars service as volunteers/MBCs, Accordingly, several
booking clerks were regularised, The scheme was again
changed and Railway Board directad disengagement of such
employees vide order dated 3.12.86. However, vide
Annexure R/8 dated 6.72.30, the scheme was reintroduced.

Para 2 of the circular dated 6.12.80 reads as under:

e In the light of judgement dated 28.8,87 of the
Central Administrative Tribunal, Principal Bench,
New Delhi in 0.,A.N0.1174/86 (Neera Mehta and Others
Vs, UOI & Others) and dismissal of SLP No.14618 of
1987 by the Honourable Supreme Court on 7.9,19a9,
Board have decided ‘that ‘the/““cut" off date of
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14.8,1384 réferred to above, wil) be Substituted by
T4, 1980 Accardingly, mobile booking Clerks wha
were engaged as such before 17.11.,1986 may he
Considerad for absorption in regular employment,

against regular vacancies, subject to the othar

conditions Stipulated 1in the aforesaid Tetters of
£24.4.82 and 20.4.85,"

3 Accordingly, the applicants were Fé-engaged vide
order gt ANnexure A/11 dated 2.9,1993, Railway Board’s
Orders wera Clear an the following points: firstly they
were ga1) ®ngaged as MBQs and secondly all were to be
fegularissed after Completion of 3 years continuous
8&rvice (8xcluding sundays angd gazetted holidays) Dy g
POS1tive act of selaction, 1t was also laid down that
they may be 8ngaged on hourly rates as asceftained from
the Deputy Commissioner’s office of the Concerned ares
and those who had completed more than 120 days of S8rvice
would draw R&.875/- per month at the minimum of the grade
of Rs.975-1540, Accordingly, app1icants‘ Continued to
WOrkK as MBCs from Se@gémber,.1993 till they received the
8how cause notice (Anhexure A1), which Was issused to
them 4n PUrsuance of tﬁe directians given by the Railway
Board vide Annexure A/7 dated 6.5.2002, Inter alia, 4t
laid down that the Boarg had decided that the SCheme of
régularisation was only applicable to MBCs and thosg who
had not been &ngaged  as MBCs initially priar to
17.11,1986 should not be regu}arised. Railway Board’s
letter at AlNexure A/Ehtheréfore 'dirscted Divisional

Railway Managers, Northern Railway “that g show cause

notics may be given to simi]ar?y 8ituated emp]oyees-like‘

the applicants herein and after giving them a fortnight

time to explain, they shoulg be discharged". In other
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NOTthern Ratluway  had given the show cause notice as at
Annexure A/1 and thereafter, having fulfilled the
d1ractioﬁs of the Railway Board, discharged them by a
similarly worded ordsr., The main ground for this
d1sengagement/termipation of their 8ervices is that they
were not initially reécruited as MBCs byt performed the
Work of either typists Or enquiry clerks or reservation
clerks.  According  to the learned counsel for the
respondents, the scheme of regularisation was available
to only those who were initially recruited as MBCs and
not to other Categ@ries of staff, recruited under schems

of 1973 as &xtended again vide orders dated 6,2.30,

4., These OAs have been filed against the termination of

G

s8rvices of the applicants, At the very outset, ths
lsarned counsel for the applicants brought to our notice
that similar matters had already been decided not only by
the Principal Bench of the Tribunal but the matter was
also  adjudicated upon by the High Court of Delhi in
1079/1983 (UOTI vs, satpal Singh), This matter was also
decided by the Hon’ble Supreme Court in SLP No.14756-§1
of 1893 (uor vs, Pradeep Kumar Srivastava & Ors,) and
other connectad Lases on 27,7.1995 and the orders of the
Tribunal as wel] Oelhi High Court had been upheld
inasmuch as the orders of the Railway Board terminating
the services of similar]y placed persons an  similar
grounds were set aside and the orders of the Tribuna)

directwng regularisation of such persons weare upheld,

5. Learned counsel for the applicants also relied upon
another judgement of the Chandigarh Bench of the Tribunal

in QA 1146/PB/2002 decided on 3.2.2003, His arguments is
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e
that this Judgement. applies on all fours to the present
casa, The maih 188U8 decided in the above mentioned case

18 that no discriminatian Gan be made between one class
of

g

lerks and another class of Clerks for the sake of
regularisation if initially they were Fecruited in the
Sané  manner by following the Sameé procedure and asked to
WOrk  in  any one of the various Jobs of similar nature,
They werse engagsed under the same schame Conceived for
helping railway servants by affording an Opportunity to
their wards to sarn soms money during the summer rush
S8ason and at the same time to help railways overcome ths
proolem without having to Create permanent Jobs,

Therefora, the High Court also held in its order dated
S

(48]

S8 CERaY T S in the light of the above discussion, we
find that the objection of the petitioner that 8ince the
respondents were Working as Railway Clerks and not as
Mobile BOOKing Clerk has NO merit”., In other words, the
High Court rejected the plea of the respondent—Raiiways
that regularisation can be restricted only to the

Calegories of MBCs and not to RCs,

. During the course of the arguments, learned counss]
for the applicants Pointed out that in 8several cases
persons who had ot even wdrked as Clerks but as 8ocial
guides/anﬂouncers/énquiry Vc]erks etc, were. also
regularised under this §cheme. As has been mentioned in
the Jjudgement of Chandigarh Bench (supra), there cannot
be discrimination, for the purposs of regu]arisation,

between different types Of_PQQK?ﬂQ_CTQfK§ taken for the

Summer season under the same SChemé‘*of“”recruitmeht

because it would amount to discrimination and would be

violative of Article 14 of the Constitution,

JUISSICSSICNY S \.,;
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Learned counsel for respondents placing reliance of

Jjudgements of the apex court in A.K.Sharma & Ors,

VE, UOI  {(JT 1999 Vol.1 113) and State of Harvana Vs,

Ram Kumar Meena (SC SLJ 1997 Vol.? 2573 contended that a

mistake committed by the Government in favour of an
employse can always be rectified and in any case ths
mistake of the Government cannot confer a right on such
an employee and he“éénnot be allowsd to psrpestuate ths
mistake further, He also cited the.decisions Df 5. Py

Gupta Vs. State of J&K (JT 1997(7) 14) and Ahmedabad MG

VS, Virender Kumar Javanti Lal Patel {1993(2) SCC 213}

to drive home home the point that all recruitments must
be made strictly ﬂb accordance with - Rules and that
appointments made fh violation of the Rules cannot be
sustained in the eyes of law, He therefors tried to
argue that recruitment of the applicants made in the year
1983 1in vioclation of ths Recruitment Rulss cannot be
atlowed to remain uninterfered with., Since they were not
recruited in a proper manner, by following the prescribed
recruitment rules their services can always be
terminated. Howsvar, we fée? that this argument is not
open  to the respondents because they are using the stick
of non-use of proper recruitment rules to beat the
aﬁp1icants, whereas the same lack of application of
recruitment rules has been allowsd to be perpetuated by
regularisation of only those who were initially recruijted
as MBCs, In other words, they have tried to argue that
initial recruitment of MBCs sven if done in violation of
the recruitment rules may be allowed to stand. In
response to our question as to why the MBCs also

recruited 1in violation of the R/Rules should be allowed
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Lo continue, learnad Caunsel for the respondents stated
that this was done -as-a one-time exception to accommodats
those who had already served in the Railways. we have no

doubt in our mind that the Gne-time exception WS mads

with a noble causs in mind, i.s, after having used the

]l

&rvices of the wards of railway servants for their own
good to meet summer rush they should not be discarded,
They had thersfore decided that alj booking clerks whao
did not go through the proper channel but had served the
Railways for more than three years should be regularised

it they had the minimum qualification required for such

Jobs

C/l

Therefore, the one-time exception if allowsed tgo
remain  for only those who ware recruited as MBCs would

amount to discrimination if it is not allowed to stand

palpably for the same purpose but who served at one of
various different points of the Railways, The
discrimination betwesn ones typs of employse and anothar

cannot be allowed to remain,

8. In fact, the respondent department had felt that the
régularisation of similarly placed persons as ordered by
Central Administrative Tribunal, Principal Bench, was not
in order and had therefore sought a remedy in higher
judiciai fora but the1r efforts met with failurs, The
Hon'ble High Court and the apex court have both upheld
the principle that emn]oyees recruited under the Railway
Board’'s circular of 6.12,1990 must all be regularised
irrespective of the fact  that they were initially
recruited as mobile ﬁbooking clerks or in any other

8imilar capacity,
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3. In view of the above, we find that the respondents
nave comp1éte1y disregardsed the principles laid down not
only by the Principal Bench of the Tribunal but also by
the High Court of Delhi and even the Hon’ble Supreme
Gourt inasmuch as the directions that similarly placsd
persons were entitled to regularisation was ignored as
far as the applicants are concernsed. We are informed
that apart from these five applicants, nine more
similarly placed persons were also terminated on the same
giround, Learned counsel for the respondents trisd to
find a Jjustification for the order by stating that the
Railway Board had taken a conscious decision not to
8xtend the benefit of regularisation to those who had not
been 1initially engaged on the post of MBCs., We cannot
agrsas that the Railway Board can  issue such a
clarifiation 1in clear vialation of the directions of the
supreme Court, The Delhi High Court had also clearly
held that this sort of action 18 discriminatory and

thersefore cannot be allowad to stand.

10. we, therefore, fesl that this is a right case where
weé should place on reéérd our serious conéern and anguish
about the total lack of respect by the Railway
authorities towards deicia] pronouncements even of the
highest court of the land, It is a case of total
non-application of mind by the respondents and harassment

of the applicants whp, after having,séhyed for a long

period, have besn teﬁh}nated in an absolutely arbitrary

manner, contrary -tO“fphé‘“fprcﬁqunced:;Judgementst__as‘a*

aforementioned.
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e

e A1l the afonesaid OAs are therefore allowed and
orders of term1nat1on of the applicants are set aside,
Applicants should be re-instated from the date they were
disengaged as if the impugned orders of the termination
had never been passgq. We hold that the applicants are b

entitled to all conseﬁhential benefits of pay, allowances

L |

and seniority and further promotwon 1n accordance wwth

the rules and 1nqtruct1ons an the subJect : .

2 This order should be complied with within a period

| é of three months from the date of receipt of a copy . of i

this order,

3 We also feel that in view of the discussions above

heavy costs should be imposed on the> respondents for
unnecessarily forc1ng thea app11cantq to take recourse to
litigation, Therefore cost of Rs.2000 in 8ach of the 0A

is directed to be paid by the respondents,

t, 14, Let a copy of this order be placed in other O0A }
i files. g i
(C.5. Chadha) (smt. Lakshmi Swaminathan)
Member(A) Vice Chairman (J)
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