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ORDER

Shri V.Srikantan, Member(A)

\s

The 5th Central Pay Commission had made certain

recommendations relating to Assured Career Progression

(ACP) Scheme for Central Government employees in all

Ministries/Departments, After careful consideration of

the Pay Commission's recommendations, Government ' have

introduced ACP scheme with certain modifications and

orders, have been issued vide order dated S.S.1993. By

letter dated 23.1.2002, Respondent No.1 has adopted the

ACP Scheme for the Central Government employees in

respect of Junior Engineers (JEs) vide Annexure 11. By

this letter, sanction was conveyed for adoption and

introduction of the Scheme involving pay upgradation

after 12 and 24 years of regular service, respectively,

in respect of JEs with effect from 9.8.39. The second

hierarchy in the cadre of JEs as Executive Engineers

(EEs) is in the pay scale of Rs,10000-15200.

Accordingly, JEs on completion of 24 years are entitlsd

to the second financial upgradation.

2. The grievance of the applicants is that .R-1 vide

letter dated 23.1.2002 did not provide second financial

upgradation to diploma holder-JEs or recruited as JEs and

promoted as AEs after gth July, 1991 on the ground that

they are not eligible for promotion to the post of EEs

and that they shall be eligible for grant of second ACP

only after acquisition of Degree in Engineering or

equivalent and on completion of 24 years of regular
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service on 9.8.1999, whichever is later. Aggrieved by

the order dated 23.1.2002, applicants have filed this OA

praying for the following reliefs:

To direct the respondents to grant;

(i) financial upgradation to diploma holder JEs in
MES in terms of ACP Scheme dated 9,8.1999
with interest;

(ns the benefit of second financial upgradation to
diploma holder JEs/AEs in MES as per hierarchy
in the cadre/category, i.e. in the pay scale
of Rs.10000-15200; and

j (iii) arrears of pay of financial upgrauabiuii i.u
Si applicants with exemplary interest i 18% p.a.

1
3. It, 'is the contention uf the app 11 canto L.nuL. tny

action of respondents in not granting second financial

upgradation to JEs is illegal, arbitrary and in violation

of OM dated 9,8.1999 issued under the ACP -Scheme and

introduced by the Government. It is their stand that

JEs/AEs on completion of 24 years ot service buu wnu uu

not possess qualification of degree in Engineering have
V • been denied the benefit of second financial upgradation

and thus the act of, respondents is also discriminatory.

It is further contended that grant of second financial

upgradation is nowhere 1inked with fulfilment ot certain

qualification or availability of promotional avenues. In

this context, applicants have specifically referred to

para 4 of the condition for the grant of faenefnt under

the Scheme dated 9.8.1999 and that in terms of para 3.1

of the Scheme the only condition which has to be

fulfilled for the purpose of grant of second tinanciai

upgradation was completion of 24 years of service and the

conditions imposed by R-Ts letter dated 23.1.2002 are

contrary to the provisions contained in the ACP scheme
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dated 9.8.1993. It is thiir further contention that "in

the CPWD no such condition was imposed whereby Diploma

Holder-JEs were denied the benefit of second financial

upgradation and no condition was imposed on JEs for

acquiring qualification of degree.

4. Respondents have filed their reply opposing the claim

of the applicants and have stated that grant .of AGP

Scheme is subject to the conditions mentioned in Annexure"

1 to OM dated 9.8.1999 which provide for fulfilment of

normal promotional norms (bench mark, departmental

examination, seniority-cum-fitness etc.) for grant of the

^ benefit of financial upgradtion. Since diploma

holder-JEs are not eligible for regular promotion as EEs,

therefore diploma-holder JEs with 24 years service on

9.8.99 cannot be granted 2nd financial upgradation under

the AGP Scheme. It is also further argued that grant of

second financial uprgradation to degree-holder JEs and

not to diploma-holder JEs is not in violation of Articles

14 and 16 of the Gonstitution. Further, DoPT vide OM

dated 18.7.2001 have also clarified that only those

employees who fulfil all promotional norms are eligible

to be considered for benefit under AGP Scheme and unless

promotional norm of holding engineering degree is

satisfied applicants cannot be considered for grant of

second financial upgradation.

5. We have heard Ms. Harvmder Oberoi , learned counsel

for applicants and Shri A.K.Bhardwaj, learned counsel for

respondents and perused the records.
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5. Applicant have filed rejoinder rebutting the

averments made by the respondents and have also enclosed

a copy of order passed by the Bangalore Bench of this

Tribunal on 25.11.2002 in OA No.540 and other connected

matters of 2002. These OAs were allowed and respondents

have been directed to grant second financial upgradation

to the JEs. It is argued by the learned counsel for the

applicants that the same benefit be extended to the

applicants in this OA also, in view of the order passed

by the Bangalore Bench of the Tribunal as the present

\l applicants are similarly situated.

1

V

7. One of us (Shri V.Srikantan) was also one of members

of the DB and had passed the order dated 25.11.2002 in OA

No,540 and other connectsd matters of 2002 by the

Bangalore Bench. On going through this judgement, it is

seen that the main ground raised therein was different

than what has been taken in the present OA. The only

ground urged in this OA is that in terms of para 3 of

AGP Scheme dated 9.8.1999 read with para 4 of the

condition for the grant of benefit under the AGP Scheme,

applicants are entitled to the second financial

upgradation on completion of 24 years of service and in

the CPWD no such condition has been imposed for the grant

of second financial upgradation. In so far as the case

pertaining to GPWD is concerned, respondents in their

reply have pointed out that in the CPWD, 1/3rd posts of

EE are to be fi1 led by promotion from Diploma Holder-AEs,

1/3rd from Degree Holder-AEs and balance l/3rd from AEEs

(direct recruits through LIPSC with degree in Engineering)
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and as such all JEs in CPWD whether holding a Degree or

Diploma in , Engineering have been extended the 2nd
financial upgradation.

o . However, though a rtsPer^nce was mad« to bni^ hCr

Scheme and to the benefit of second financial upgradation

given to JEs in CPWD, the main thrust of the argument

before the Bangalore Bench of the Tribunal was that the

cadre and recruitment rules pertaining to the oadrs u-

EEs did not prescribe acquiring of graduation of

engineering at the time of appointment of bn® appiii^-antt?

and was^ therefore,not one of the conditions for promotion
to the cadre of EEs but is a condition imposed several

years after the applicants have entered intu ©srvice

under IDSE Rules with effect from 9.7.1991. However, the

very same rules exempt the persons who are diploma

holders if the said persons are already holding the posts

of AEs on the date of promulgation of the iDSE Ruisas ui

1931. It was their further contention that non-exention

^ of the benefit that has been extended to the AEs who were
recruited prior to the promulgation of IDSE rules to the

i
applicants therein was unconstitutional and arbitrary

since all the applicants had reached the grade of AEs

before the cut off date on which the amended Recruitment

Rules were promulgated, i.e. 9.7.91. In the auuve

circumstances, keeping in view the stand taken therein by

the JEs that they were in the scale of AEs and AEs who

are diploma holders prior to the amendment of the

Recruitment Rules were eligible tor grant ui ©euuiiu

financial upgradation as they were made eligibi® l.u ue

considered for promotion to the post of EEs, the

Bangalore Bench had held that the applicants were also
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entitled for grant of second financial upgradation under

the ACP Scheme on completion of 24 years of service as

'di r f Uifi I.he plsadlriy® iflad^ Tii this app 1 1uat 1un , -it IS

not clear if all the applicants are similarly placeo as

i.he applicants in uA o40 and connecteo matters oT 2002

decided by the bangalore Bench. Under the ci rcurnstances,

this application is disposed of directing the respondents

to considsr tnB cas© of the applicants in the light, of

Lne grounos on which the applications were allowed by the

Bangalore Bench and pass a reasoned and speaking order•

i fi jcs d i i ec u iuii uu bs cuiiip i iSu w i tri vv i bhin three months

from the date of receipt of a copy of this order. No

costs.
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CVI Srikahtan)
Member(A)

(Smt. Lakshmi Swaminathan)
vice Chairman(J}
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