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DENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

0.A. N0.2673 OF 2002
WITH

0.A. N0.2674 OF 2002

0.A. No.3021 OF 2002

, this the 28th day of August, 2003

pew Deihi

HON’BLE SHRI KULDIP SINGH, JUDICIAL MEMBER
HON’BLE SHRI R.K. UPADHYAYA, ADMINISTRATIVE MEMBER

AL NO.2673 OF 2002
Suman iLata Bhatia,”
wW/0 Shri Vinod Kumar Bhatia,
51, fra-s1ator (Hindiy,
P.A. NO.30482
HQ Western Air Command, IAF,
New Delhi

Residential Address:-
Suman Lata Bnatia,
wW/o Late Shri V'ﬂOd Kumar Bha?1a,

B-29, East Uttam Nagar, ;
Uttam Nagar, o
New Deihi

Applicant

(By Advocate | Shri G.D. Bhandari)

Versus

. f India
1. The Senretaryi .

7 - i
Ministry of Defence, .. =~ = .
fovern nnent of India, Ne' Delhni.

,‘

z Tha (“'F h'J'(‘:e-ﬂr C‘ommanrhna

HQ Western Afr Command, IAF (C.Edu. D),

Subo fn Park, New Delhi-116010, '
3, ~ The Aﬁr;Officek:I/c Pers.,

Air Headquarters, Vayu Bhawan,

New Delhi,

' S .. Respondents

(By Advocate : Shri R.P. Aggarwal)

No.2674 QF 2002

smt. Veena Arara, W/o Shri J.K. Arora,

Sr. Transiator (Hindi), Edu. Section,

F.A. No 21949-R, ,
Air Forcae Rerucd Office,

New Daihi-110010

Residential Address:

amt..Veena Arora

A3/16, Graund F]onr

Cid Rajinder Nagar,

New Delhi-110060.

- . » Applicant
(By Advocate : Shri G.D. Bhandari)

Versus




[
<

Union of Tndwa

1. The Cn—'(‘t"PTnY'V
M|h|slrv of Dpfpnr
FOVPrnmwnT of Tnd1a, pr D91h1h

!

N

The Officer Comma g1ngf Lo _
HGO Wastern Air Command, IAF (C.Edu. D),
wuhnrfo Park, New D91h1—110010

. The Aww Officer I/c Ppr s ;
Air H@adnuarlprq Vavu Bhanﬁ,.
New ﬁouh‘=
. . .Respondents
(Ry AdVO(BTP"|Shr1 ‘M.K. Bhardwai fo thi ALK,
Bhardwa1) ‘

0.A. No.3021 OF{ZQOZ

Smt.. Manju Araora,
W/o Shri Pawan Arora, .
sr, Rindi Translator, P.A. No,30493,
7 BRD, AF Station, Tughlakabad,
New Delni,
, JAppiicant
(By Advocate : Shri G.D. Bhandari)

Yersus

Un1on of India
1. The qéoréTary,
Ministry of . anépce
Government of Iﬂdla “New Delhi,

z. The Air Off;cpr Command1ng,
7 BRD, AF sthn., Tugh]akahad
New.De1h1—110010 °; -

3 The Air Officer: 1/c¢ Pers.,

Air Headquarterq Vayu Bhawan,
New Delhi. ‘
: _ N .Respondent.s
(By Advocate : Mrs., Meenu Mainee)

ORDER (ORAL) '

SHRI R.K. UPADHYAYA, ADMINiSTRATIVE MEMBER -

Thesé Or1g1na1 App11rat1onq und er Section -19
of the Adm1n1QTraf1VP Tr1buna1q Aof 1985 are disposed
of by a common aorder, as the,jssue invoived is similar

in all the OAs. .. " &4

OA 2673/2002
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Senior ested for setting
aside fhe order dated 4.9.2002 (Annexure A-3) by which

the Tirst fﬁnanéiaW upgradation under the Assured
Career Progreésion Schame ('ACP Scheme’ for short)
granted fo her w.e.f, 9,5.1999 in the pay scale of
RS, 6%00—10300. has heen eancei]ed and recovery of the

payments have heen ordared to be made The reason

given for cance11at10n by the respondents is that she

fered HvacanchDas@d promotion ‘made as

_h

was o1
Transiation Officer (H1nd1 "in the past but she

refused to accept the nromo.ion on personal grounds,

OA_2674/2002

7

The applicant - Smt. Veena Arora is also an

employee of Ministry of Defence;wokking as Senior

Translator (Hind{i). Shé‘haé'madé'a'brayer for settin

QD
N

benefit of f1nanr1a1 upgradatlon undor thp ACP Scheme

which oranfpd upgraded pay the;~ scale . of
RS.6500-10500 to her W.e. f :‘ 9.8, 1999 has  been

ERa

o
she had Par119r refuqed tn avrépT hpr promnt1on as

be made. This 1mpugnpd ordpr has n.passed b@rauqe

officiating TFHHQTHTIOH Off1r,f (H'nd1) for ~personal

i
. P
reasons, 5"““"7'
i
1

DA _3021/2002

The annl1oanT - ,Smt}ﬁ ManJu _Arora, Sen10r

Hindi Trans1atnr work1ng 1n thp an{qfry of Dpfpnoe

has also praw%ﬂ for qetbing aque thp"order?adafpd

v p'

[ ° ! i
== ;%?<"‘33W§mir

@

side order dated 8.8. 2002 (Annexurp A—ﬂ) by wh1rh the

£




in the sca]e-éf Rs.6500-10F00 granted earlier to her
w.e,f, 9.8.1999 has bean cancelled. She has aiso
requested for‘restraininé ﬁhg ﬁespondents from making
any recovery in pursuance to the 1mpugned order. The
impugned order 1in this case haS< also been passed
because she had ‘éaflier réfuéed the vacancy-based

promotion as Translation Officer (Hindi).

2, The learned counsel of the;app]icants in all.

the three se“ has stated that the anp11rant weréTfi

eligihle for undraded pay qra]e under the ACP Soh@m9~
which came 1nto force w.e;f. 1 8, 1999 aq per OM dated
8.1999, In all the three casgs,_thegapp1icants had..
refused to accept the réguT%k};promotion' prior to.;
coming  into  force the . ﬂiﬁju ;J.;l;;;b' his
A o R :
connection, as an 111uqtrat1on d.
dated 23(8.1982 (Annefune A i"i' '}"f{_(. of
Smt.. Veena Arofa) wﬁereﬁn- I

cases  where n@rfonq rpfqud

has been Pxp1a1n9d Th1

l

promotion 'Jilﬂm Pxn1rv of one-year fro‘
f""' l '
acceptance or ﬁefusa] nf prnmof1nn Aorord1nc to the

learhed POUhQ@]"ThP app]1rahfs were P]fc1b1@ for even

'

reguiar nromofuon after exper” "of‘ one ve

Thnerefore, denial of uporadat1on of pav und@r the ACP

,Scheme is illegal. In fh1q POHHPFtWOH hp also qfatpd

that the ACP thpme haq oamﬂf nfoffnroe from the date
of its notification on 8 9, 1999 and cannot be applied
ref.rospectively, . He pTarPd r@11anr9 on the decision

of the Hon’blae Supreme nnurf in. the: case of K.
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Kuppnusamy and Another Vs. ‘State of T.N. and others,

1998 (8) SCC 469, in support of his contention.

3, Alternatively, the learned counsel urged that the
impugned orders should be quashed and set aside so far

as t.hes

‘IJ

> prescribe lower pay scale to the applicants.
These orders entﬁfﬂ-conéequences of recovery of pay
and allowances already paid to:the applicants W.e,f.
8.9.1399 on upgradation of pav Of the app11ra nts. He

referred to the decision of the Hon h]@ Sunremp Court

in The case of Shvam Babu Verma and Others Vs, Union

of 1India and Others, 1994 (27) ATC 121, wherein the
Hon’ble Supreme . Court has held that]frecovery on

account of higher pay given to the petitio

+
)
)
2
)
9)
2
-
Q.

not.  bhe enforned'aa the netitioné?s revised higher pay

was given due Tnﬁﬁhplr own fault. 1In another case, of
1
Sahib Ram Q'W'The State of Harvana and Others JT

1995 (1) SsC 24 ‘the Hon’b1e'8Uoreme‘Court’ has held
w'
that the hwohar scale c1vwn To fhp apo11rants was not

ol
I

on account of any m1srepre$entat1on, so  1The excess

amount. paid could not not be recovered. 1t was

therefore, urdged that no recovery should be made from

the appiicants.

4. The reapondents have opposed the praver of the
appiicants. According toa hthe respondents, all the
three apnlicants were - promoted regularly as

Translation Officers butfthéy'refused to take up the

A

ot
>
D

post. on which they were promoted.  The case of

reapondents is that the OM dated 9.8.1999 under which

S e




(8)

the financial upgradAtionlwés“givenvto the'app1icants

l,‘
1

has heen subsequently exp1a1nod by the DOP&T vide OM
dated 18.7.2001. The relevant point of -doubt has been

clarified as follows:- o

“s1. No.38 . ST A

—— : S B A
A person has refused a 'The ‘AGP: Scheme has bheen.
vacancy .- hased - introduced o provide
promot.ion ‘offered to . relief -in cases of acute
him  prior . te  his stagnation - where the
' hecoming eligible for employees, "despite bheing
financial upgradation ‘éligible; for promotion in
under ACPS, - onh . all respects, are deprived
personal ;. grounds, © of ‘regular promotion for
Wwill he bher eligible . 1ong periods due o
for fiFinancial - hon- av~11ab111fv of
upgradatiof under ) vacancweq in  the higher
ACPS? g ' agrade. 'Cases of holders
i . of isolated posts have
A person h@d rpfqud a - ' also been covered under
regular promofwon for i ACPS, ~-ag they do not have
personal reaqonq  any promotional avenues.
nas since rnmp1pfed 21 " However,'where a promotion
vears’ of . service. ‘has - been offered before
Will he be entitled 'ithe employee . could he
for ond ' financia’ " considered for grant of
upgradation? : ‘ - benefit :under ACPS but he
: L " . refuses . to accept such

- promotion, then he can not
. be said to be stagnating
as he has opted to remain

in the existing grade on
his own - volition, As

Lo S such, there is no case for
| . grant of ACPS in  such

' x : cases, The official can
he considered for regular

promotion again after the

necessary ~ debarment
period.

In the second case also,
since in - terms  of
‘condition No.10 of the

. " .ACPS; 'on -‘grant of ~ACPS,

: . the: - employee - ahall be.

! . deemed to have given ‘his
undqualified acceptance far.

" regular - promotion .. on .
occurrence. of 'vacancy; the .
bffiCén3 will have to give:
1n writing his acceptance .

the regular: prbmotioni

offered aga1n after,

iadiig



ﬁhe;" debarmenf period

hefore ! he .- can: he
rone1dered for- grant of:
.eecond ST f1nen01q1

upgradafxon under ACPQ

|
'

5. The Jearnad counse’ Of The reependents 1nv1fed

attention to para 1 11 of the AFP q@heme as per oM dafedl

9.8.1999 whi i provides .”that any ' inter nretation

/01er1fnref1ohuﬁof doubt as tejﬁhe rop of meening of
the provisioﬁiofhfhe ACP Srheme ehnu]d he gjveh hy- the
NORAT (FHTnh11thPn n’). Accordwng to the learned
counsel, . heuehove PWdr1F1raf10n hae been given by the
Nepartment. of Persohnel ahd.Training. Therefore, the

t

same is binding.

6. lLearnead ceuneeW of = the respondents &a180
invited atteetion o the ‘recommendations of Vth
Central Pav Fomm1ee1on ('Vth CPC’ for short) by para
??,é1 whwrh hae rerommbnﬂed that a rompreheneive and
coherent. promot1on erheme ehou]d he evolved which

assured adequate career pfogreeeion.in a reasonable

time frame to all categories of empioyeee, The Vth

cPC  had also pointed out Certajn~baeie features of

Assured Career Progression ’ Srheme recommended for

Central covt.  employeas | wh1rh included - the

followings:-

"xi) The h1gher grade under this- -scheme
shall not be diven to . those who had
declined: .regular promation earlier. -
In cases: where .a 'person; who has been .
nlaced in -a: hwaher‘nay scale under. -
the  Scheme” :. refuses: funrf1ona1_
promotion. . .- 1nvo1v1ng higher -
reepone1h111t1es. ; the actualwvf
occurrence of:- fhe; varancy, ~the.
empliovee eha1J 4 be reverfed t.or ‘the'
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10W5r pay scale. As such, while
G1v1no the - higher pay scale under
the Scheme, an undertaking should be
taken that the emplovee shall occupy
the regular promotion on occurrence
of the vacancy, and 1in case ne
rafuses to accept the higher post,

he shall he kept out of the Assured
Career Progression Scheme,”

Pursuant. to this recommendation of the Vth CPC, the

" ACP  Scheme hy OM dated 9.AR,1999 has been issued. It
was, therefore, stated that the applicants are not
entitled for the benefits under the ACP Scheme.

7. The learned counsel of the respondents also

invited attention to a copy of Ministry of Defence’s

letter dated 7.9.2000 (Annexure R-I to QA 3021/2002)

which states as under:-

"A  case was referred to Department of
Personne]l and Training (DOP&T) . for
clarification wherein the emplovees had
completed 12/24 years of service and they had
heen offered regular promotion hefore the
issue of order of implementation of ‘the ACP
Scheme.  These Employees had  ~ refused the
regular promotion offered to them earlier,
The point of doubt in this case was whether
these employees may be given one or two
financial upgradation (as the case may bhe)
under the ACP scheme only from the date fthey
became eligible for regular promotion.

2. DOP&T has given their clarification as
under: - ;

“The basic nh1loso hy of scheme is to
nrovide safety et for hard cases of
Stagnation whpr@ ino vacancy based
promotion could . be - offered to an
emploveea w1?h|n thp Sp@c1f19d neriod of
raglilar service, :Th” this particular
case as  the regu1ar'oromofion offered
has . been refused, the employee has lost
hfs¢ claim faor uncradaf1on under - ACP
%vk ne ., . In terms - of reljevant
Tns%lurtwonq he', may again be offered
vdgancy based - ‘promotion after the
necessary dpbarmenf per1nd 4s over.,h""
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A av  anather lether dated 15.11.1999 (Annexure
R/8 1in QA ?674/2002), the Alr Headquarters, New Delhi
had renroduced the conditioris as per DOP&T’s OM dated
9.58.1999. The 1list enclosed with this letter inciuded
the name_ of Smt. Veena Arora (Applicant 1in OA
5674/2002), who was being '.given first Tfinancial
ungradation on completion of 12 yeafs af service. BuUT
in view of the recommendaﬁions of the Vth CPC as well
as clarifications 1séued by the DOP&T from time to
Time, she was nhoth e1igib1e; Learned_counse1 pointed
out. that as per OM dated 10.2,2060 "cases where the
ACP Scheme has a]ready heen -implemented shall be
reviewed/rectified 1f the same are not found to he in
accordance with the scheme/clarifications.” Therefore,

the imnugned orders of cancellation of the upgradation
O :

lordars under fthe ACP Scheme was justified. Since the
. 1 .

recovery is in - pursuance to .an .order  which is

1 A : .
arroneous, the. same is also justified. The learned
counsel of the. respondents, theréfbfe,-gfged that OAs

1

should he dismissad,.

ED
A,

9. We havHiiheard the learned counsel of the
sl i

e c )
narties and npérused the materials available on

record. [

10, There 18 no disputie that the OM dated 9.8.1999
issued by the Department of Personnel and Training
relating to theé Assured Carder Progression Scheme was

to deal with the problems &of genuine stagnation and

o
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hardshin faced by tThe employees due To lack of

@D

adequate promotjhhaW avenues. The learned counsel of
the respondents has pointed ot the recommendations of
tha Vth CPC which has been referred to earlier in this

order. According to the Vth CPC’s recommendations;

.the Scheme Wwas not meant for the persons, who had

refused promotion in regular course. The

clarifications issued by the DOP&T vide 8S1. No. 38

i) P

with OM dated 9.5.2001, extracted earlier, clearly
atates that where the promotion has heenh offered

hefore the emplovee could be considered for grant of

benafit under the ACP Scheme, but he refused to accept

such npromotion, he cannot be said to he stagnating as

he .has. opted to remain in the existing grade on Hhis

own volition, such official -can be 'considered for
regular promotion again.aftertthF*necessary deharment

period. Therefore, there is nd Q

i

Scheme promation in such cases, ! In this view of the

ot

h

D

matter, we ara of the considered yiéw that

D

applicants of a1l these OAs are hot ent{t1ed to th

D

henafits of updraded pay scales in terms -of the ACP

Scheme. Theréﬁﬁre, the impugned orders are justified

to this extent.:: %o far as recovery arising on account.

of the cancellation of the upgradation of the

4i': .
applicants’ pay etc. is concerned, the same 1is

I,
considered bad 1in the light of the decisions of the'.

Hon’ble Supreme Court on wWhich /re11ance has heen

., learned caunsel of the anplicants,

- D

There i

4]

nothing on record to suggest that the

se for grant of ACP



AV /4

. >
upgraded pay scale was allowed fo the<app1icahts_ on
account of their misrepresentétion= Therefore, the
decision of the Hon’ble Supreme Court in the case of -
Shvam Rabu_ Verma (supra) squarely applies. Any
reooVery in pursuance to those impugned orders is held
o be un1qu1f1 d "We,' therefore; direat the
respondents not-—to make any recovery from the
applicants 1in respect of the pay and allowanhces
granted .to the app1icanfs on.account of upgraded pay .

: ! .

scale under the ACP Scheme. g

:

|
11, Tn view of the %acts of tﬁésé casés and for the
reasons mentﬁohed hereinbefore; all the three 0OAs are

' partly a1lowe63w1thout any oﬁde? as_tojééSts.

17, ‘Ip? a Popy of this nrdér b@ p]acpd in Thp' files
of a1l the Thhﬁm OAq -

e Ll O»«j‘.( Ao S —— «%rmkm- o

T 'W“?h K. UPADHYAYA) - (KULDIP SINGH) \\

ADMINISTRATIVE MEMBEﬁ o JUDICIAL MEMBER
/ravi/ o ’ L
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