CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

0.A. NO. Lx 59/2002
" This the EFI day of December 2002_"?

HON'BLE MR, JUSTICE V.&, AGGARHHL, CHAIRMAN
HON’BLE MR. 5.A.T. RIZVI, MEMBER (A)

shri V.K. Sinha,

5/0 Late P.D. 5inha,

Chiet Enginaer,

Ministry of Road Transport and Highways,
Transport Bhavan, .

1, Sansad Marg,

New Dslhi 110 001

{By Advocate : 5hri R.N, Singh}
Versus

1. Union of India, Through
Secretary to The Government of India,
Ministry of Road Transport and Highways,
Transport Bhavan,
1, Sansad Marg,
New Delhi 110 GG1

2. Shri Nirmaljeet Singh,
' Chief Enginesar,
Ministry of Raod Transport and Highways,
Transport Bhavan,
1, Sansad Marg,
New Dalhi 110 003

3. shri P.K. Chakraborty,
Chief Gensral Manager,
National Highways Authority of India,
Plot No. G 5 & 6, Sector—-10,
Dwarka, New Dalhi-110001
' » » Respondents

(By Advocate : Shri M.M. 5udan)
ORDER

BY 5.A.T. RIZVI :

The grievance in this OA arose on account of the

official respondent passing a non-speaking order on

07.05.2002 1in the matter concerning the seniority of the

'abp?icant at the level of Chief Enginesr in the Ministry.

The Tribunal when approachad (OA-1527/2002) by its order

directed the official respondent to pass a supp]amentary

order in continuation of the afToresaid order of

!GT.OE.EOOE by specifying reasons for rejecting the



AN

(2)

applicant’s claim for seniority vis-a-vis the private

respondents 2 and 3 (A

aforesaid dirsction,
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~admitted by the official respondent himsalf in paragraph

7 of the impugned order dated 01.08.2002 (Annexurs ‘G’ ).

The problem arose, according to the applicant, by the

official respondent’s decision to allocate the applicant

to the Directorate of Bridges -whereaS' the private
respondsnts were allocated to the Dirsctorate of Roads.
This was done by the respondsnt, according to the
applicant, 1in an arbitrary fashion and agéinst the 1985

Sarvice Rules. Hence the grisvance and the presant OA.

=

We have heard tha lsarned counsel on either side

gireat length and have also perused the material p?aéed

a
&+

on record.

5. The official respondent, 1in support of his
averment that the applicant has no case, has relied upon
the judgement rendered by the Tribunal on 27.08.1887 in
OA No0.1818/94 ({(Annexure ‘Q’). He has also argued tUhat
the present OA s barred by 11m1tatioh.' Further,
accarding to him, the applicant has  incorrsctly
interpreted the provisions of the 1995 Service Rules to
Creéte an impression that at the stage of promotion from
the rank of Superintending Engineer {5.E.) to that of
chief Enginesr, it was 1immaterial whether the &.E&.
concerned was working on the Bridges side or on the Road
side., The respondent’s case is that in accordance with
the 1995 Service Rules only those &.Es could be promoted
to the rank of Chief Enginser (Bridges) who wers senior
as &.E. (Bridges) and likewise in the case  of Chief

Engineer (Roads) . The private respondents  wers,

éi/gccording to him, senior to the applicant on the Roads
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side as G5.E. and were correctly promoted as Chi

4

Enginssr {(Roads) 1in preference over the applicant, who-

CL

worked on the Bridges side. Thus, despite bsing senior
to the private respondents at the entry stage and
subssaquaently uptc the stags of 5.E., the applicant was
rightly over-looked for promotion to the post of Chisf
Engineer (Roads). The “act that in any <case tha
applicant as wsell as the private respondents were
regularly promoted as Chief Enginesr on one and the same
datse, namsly, on 05.08.1998 has been smphasised by the
official respondent in order to show that no

discrimination has been made against the applicant.

G. In ordsr to appreciate the argument advanced on
sither side and particujarly those dealing with the
interpretation of the 1995 Service Rules, it is necessary
in our view to dwsll at some length into the provisions,
it any, made in the Service Rules of 1959, 1876, 1995 and
the Gervice Rules of 1897 which pertain to the allocation
of directly recruited A.E.E. to the Bridges side or as
the case may be, ths Rpads side., Copiss of ths aforssaid
Service Rules have been placed on record at Afnnexures

‘D, "E’, 'F’, "and ‘G’ of ths OA. However, before we do

o1
)

v wé would 1Tike Tirst to go intc the order issusd by
this Tribunal on 27.08.1997 in OA NoO. 1318/1934 and MA
NG, 1080/13897, We wiil do so0 brisefly in the following

paragraph.

7. In thea aforezaid 0A NG.1918/1884, the present
applicant had primarily assailed tha preparation of two

separate seniority lists in respect of the post of S.E

=y
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one on the Roads side and the other on the Bridges side.
Accordingly, he had in the aforesaid OA sought dirsctions
to be issusd to the official respondents to operate the
combined/ integrated seniority list of S.Es for making
promotions to the post of Ghief Engineer and higher
posts. At the time the 13876 Service Rules werse in forcs.
Howaver, during the pendency of the aforesaid OA, the
1976 GService Rules were modified by the Notification
issued on 06.11.1895 and a further Notification was
issued thereafter on31.03.1987 modifying thev1995 Service
Rules. Thus, all the different &service Rules which we
will briefly go into in the latter pért of this ordser
were noticed by the Tribunal during the course of hearing
in the aforesaid O0A (No. 18918/198%84). The Tribunal
finally relied on the case of Y.V. Rahgaiahv& Oors _vs.

J. Sreenivasa Rao & Ors. ( 13983 (3) 5CC 284 ) to reject

the plea of the applicant that tﬁe promotion to the post
of Chief Engineer should have been governed by the 1987 .
service Rules instead of the 1995 Service Rules. - The
Tribunal’s view, in the aforesaid OA, was that since the
relevant vacancies arose before the 1997 Service Rules
were notified on 31.03.1997, the official respondent’s
action in making promotions in accordance witﬁ the 1995
service Rules could not be faulted. The Tribunal also
found that the applicant could not, in the circumstances,

rely on the case of Dr. K. Ramulu & Anr. VvS. Dr. &.

survaprakash Rao & Ors. { 1887 (3) &5CC K59). The

applicant had jn the aforesaid CA advanced the plea that

following the proposition of law laid down in the case of

Dr. Ramulu & Another (supra), the official respondents

_ég;wereihpompetent to with-hold making of promotions to the
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post of Chisef Enginesr uptil the modified Service Rules

of 1887 had been enforced/notified,

g, Wwe have carefully psiused the judgement rsndersd

by the Supreme Court in the case of Y.V. Rangaiah & Ors

{supra) as well as in the case of Dr. K. Ramulu and Anr-

{supra), In the former, the issue involved related to'
the change in the criteria of eligibility for promotion
introduced by a subseguent modification in the GService
Rules. Accordingly, the Suprems Court held that the
vacancies arising during the currency of the previous
criteria of eligibility for promotion should be filled by
following the said criteria and not the fresh criteria
brought into force by the modified Gervice Rules. This
is what the Supreme Court obssrved in the aforesaid case-

"4, KAKARKAK The grievance of thea
petitioners is that contrary to the rules and
instructions a Tist ot the approved
candidates was not prepared as on September
1, 1876; 1instead it was considerably delayed
and drawn up only 1in the ysar 1977 whsn an
amendmsint to the rules had been incorporated
by G.0. Ms. No. 265-Revenusa (UI) dated
March 22, 1977 whereby the original rulss,
providing Tor consideration of Lower Division
Clarks for appointment az Sub-Registrars
Grade II were done away with and promotion or
transfer to that category was to be made from
amoingst Uppsr Division Clerks employed in the
Registration and Stamps Department. XAXXx"

It was 1in the above background that the Suprems Gourt
held that -
"9, XXAXKX . The vacanciaes which occurred
prior to the amended rules would be governed
by the old ruies and not by the amendsd
rules. XAXXX.”
9, What has really happsned in the present case 1=
altogether different from what had taken place in ths

aforesaid case decided hy the Supremea Court. In the
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present case, by the modified Service Rules notified on

31.03.1877, +thes posts of 5.t. (Roads)/Chief Engineer

{Roads) and 5.E. (Bridges)/Chief Engineer (Bridges) have

_been done away with altogether in favour of a wunified

hierarchical structure starting from AEE going upto the

level  of Chief Engineer and bsyond withaut any
esarmarking/suffixing such as Roads and Bridges which was
in force during the currency of the 1995 Bervice Rules
and the earlier Service Rules Gf 1976, Clesarly, it is
not Jjust the criteria of eligibility for promotion which
has been altered. In fact, a fTundamental change has been
made by dispensing with the posts designated and styled
as CE (Roads), CE (Bridges), SE (Roéds/aridges) etc. The
genaral pattern of recruitment and promotion from one
post to the other has nevertheless besn maintaineq:
Thus, on par with the provisions made in the 1995 Service
Rules, the 1897 Servica Rules also provide for direct
recruitment at the level of AEE and promotion thereafter
to the post of Executive Enginesr by following tha same
pattern. The position continues to be the same upto the
lavel of S.E. (NFSG) and Chief Enginesr. The 1897
Service Rules, essentially do nothing more than abolish

the suffixes "Roads"” and "Bridges™ whenever these Tfound

lace in the 1835 Service Rules. In the instant case, we

pe

re directly concerned with the posts of §.E. and the

o1

Chief Engineer as it is the promotion from the Tormer to
the latter which has given rise to a dispute in this OA.
At these levels, the relevant provisions in the 1385 and
the 1997 Service Rules are identical excepti;l that the
aforesaid suffixes “Roads” and "Bridges” added ito the

description of various posts have been abolished in the
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1897 Service‘ Rules. We are, 1in the <circumstancses,
convinced that the Tribunal, while passing orders 1in the
aforesaid OA No.1918/1994, has appiised the proposition of
law laid down {n the c&se of shri Y.v¥. Rangaiah & Ors,
(supraj - oﬁ the basis of an insufficient appreciation of
the - facts and circumstances of the case. Moreover, the

promotions in  this case have been made on 06.08.1988,

'i,8., after the 13937 Service Rules came intoc Torce oOn

31.03.1887. Since the aforesaid 1997 Sservice Rulss had
abolished the posts of Chief Engineer (Bridges) and Ghief
Enginser (Roads), ‘the promotion of the private
respondents 'made to the aforesaid posts would be clearly
iilegal. The post of Chief Engineer (Roads) and Chief
Engineeir (Bridges) ware clearly not in existence on thse-
date on which the private respondents and the applicant
have Deen promoted respectively to the posts of Chief
Engineer (Roads) and Chief Enginser (Annexures ‘M’ and
N, For this specific reason also the ordsr dated
06.08.,1998 (Annexure ‘M’) by which the privats
respéndants have been promoted to the post of Chief
Engineer (Roads) should be held to be void, while no such
objection can be taken in the case of the order of the
same date passed in rslation to the applicant, who has
been promoted, as would be seen Trom the aforesaid order
(Annexure N’} from the post of S.E. to thse post of

Chief Engineer as both these posts were 1in existencs

according to 1987 Rulss then in forcs.

10. By not holding the meeting of the DPC during the

currency of the 1935 Service Rules and holding the sams -

arter the .modified 1997 Service Ruies . had..comé .into: .
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force, the official respondent has clearly indicated his
decision to with-hoid thse meetihg of the DFC for
promotion to the post of Chief Engineer until the Service
Rﬁlea had been modified, and this modification, as

stated, took effect from 31.03.1887. 1In terme of the

‘decision taken by the Suprems Court in the aforesaid cass

o

of Dr. K. Ramulu (supra), the official respondent wa
within his rights to delay and withhold promotions and to
ma%e promotions only after the modiTied Service Rules had
coms into force. Following the proposition of law laid

down in the case of Dr. K. Ramulu & Anr. (supra), the

aforesaid action of the respondent cannot be Taulted. To
bring home the point, we reproduce below the head fniote of
the judgemsnt made by the Supreme Court in the case ot

Dr. K. Ramulu & Anr {(Supra) -

“A. Service Law — Promotion -~ Pansl - Fanel
for promotion as Assistant Director in A.P.

Animal Husbandry Department - Omission to
prepare and operate such pansl for the years
1985-96 on facts not arbitrary - Government

taking a conscious decision in the year 1988
to amend the 1877 Rules and not to Ti11 up
any vacancy till such amendment - Meanwhile
the Government appointing a Commission to
examine the anomalies in the 1977 Rules and
attar rsaceiving its report framing the 1396
Rules repealing the 1877 Rules  w.e.T.
0 12.6.1836 - In such circumstances, Oomission
to prepare the panel for promotion to the
post of Assistant Dirsctor in A, P. Animal
Husbhandry Department for the years 1585-86,
hald, intra vires clause (3i1) of second
provisoc to R.4 of the A.P. Subordinate
Service Rules and no arbitrary - Hence, sven
though vacanciss exijstsed prioir_ to the
commencsment of the 1336 Rules, the
respondent did not acguire any vested right
for being considered for promotion in such
vacancies in __accordance with the repsalsd
rules of 18977 - Administrative Tribunal erved
in directing ths Government to prepare and
operate the panel for the years 1885-86 in

accordance with the 1977 Rules - Andhra
Pradesh Subordinate Service Rua Rules, Rr. 3
and 4 sscond proviso clause (ii) - Andhia

éi Pradesh Animal Husbandry Service Special
/



Pradesh Animal Husbandry

Service Rules, Constitution of India,

Art. 14 - Arbit

! -

Rules, 1977 - Andhr
i
i

{emphasis supplied)

i1, It will be noticed that in the aforesaid cass,
the Supreme Court had clearly ahough observed that “"evan
though vacancies sxisted prior to the commsncemeit of‘the
1896 Rules, ths respondent did not acquire any vested
right for b©heing considersed for promotion in  such
vacancies in accordance with the repeailed rulss of 1877.°
Likewise 1n.tha present case also the private rsespondents
cannot bLe said to have acquired any vested right to Ge
promoted to the post of Chief Engineer (Roads) even after
the 1985 Servics Ru?es had besn modified by abolishing

the post of Chisf Engineer (Rcads) in the 1897 Rules.

12. We have seen in the above paragraphs that the
Tribunal in its Order dated 27.08.13997 (DA No. 1318/1994
and MA No.1080/1987) has failed to appiy the rat10~of the
judgements made by the Supreme Court in the cases of Shii

¢

Y.V, Rangaiah & Ors and Dr. K, Ramulu & Anr. (supra)

correctly and on the basis of a proper appreciation o
the propositions of law laid down by the apex Court. The
official respondsnts cannot, therefores, rely on the

=
¥

aments of this Tribunal in support of their
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Cass. The Tacht, howsver, tremains tha the afor
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Jjudgement of the Tribunal has bescome Tinal as beitwesn
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13. Having dealt with the Tribunal’s decision in CA

NG.12153/19384, ws now revert to the Service Ruiss framed

-——t

by the officia respondents Trom 1853 onward. The
sarlisest Sarvice Rules werse notified on 16.10.19539 and

arising  in

1]

the samé simply lay down that the vacancis
Y

said

[
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the Administrative (Selection Grades) including the
higher admihistrative posts shall be filled by selection
from amongst suitable officers working in the next lowest
grades 1in ths Department (rulea 4 of the 1959 Gervice
Rulses). Though these rules are known as the CGCivil
Engineering Service (Roads) of ths Ministry of Transport
and Communication, Department of the Transport (Roadé
Wing), Class I, Récruiiment Rules, 1958, nothing has been

mentioned 1in these Rules about the Roads side or the

Bridges sidse as constituting separate and distinct

w

streams, The impiication of this is clear. The Ruls
themselves relate to the "Hoads Wing” of the Ministry and
this position has remained unaltered in all the rules
framed by the Ministry/Department right upto the Service
Rules ot 1987. While building roads, some experience in
buiﬁding bridges is also resquired, but the main task is
road. ouilding. It appears that the impression at the .
time was that the Civil Enginesrs who build roads can
always build bridges as well as and when required during
the course of construction of roads. That seems to be
the reason why in the 1959 Service Rulses (Annexe ‘D7),
the official respondents have not cared to maks a msnfion
of the roads side on the one hand and the bridges éide on
the othsr. 1In courss of time, the official respondents
sesm to have realised that an amount of focussed
specialisation 1in the building of bridges would be
required as part of the experisence in the construction of
roads generally. Accordingly, in the 1976 Service Rules
(Annexure ‘E’), they have provided as fo]%ows:—
“{4) (i) Appointment  to the ; Higher
~. Administrative Group “A’ Level .II pasts

(that 1is to say, the grade of ' Ghief
é;/ Engineer, Level 1II) on the Roads or
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Bridges or Mechanical sides shall be
made by selection on merit from amongst
Officers with not less than Tive years’
regular continuous service in ths grade
of Supsrintending Engineer on the Roads
or Bridges or Mechanical sides, as the
case _may be, and

(ii) Appointments to . the Higher
Administrative Group ‘A’ Level I posts
()Jthat 1is +to0 say, the grade aof Chief
Engineer, Level I) on the Roads or
Bridges side shall be made by selsction
on merit from amongst officers holding
Higher Administrative Group ‘A’ Level II
posts with not less than two ysars’
regular continuous service in the grads
on . ths Roads or Bridges sides, as the
case may be.”

{emphasis suﬁpliéd)
in laying down ths aforesaid rule, the official
respondent would appear to have made an attempt to ﬁivide
the single cadre of Civil Engineers into two d%ffsrént
cadres pertaining respectively to the Roads and -Bridges
sides, Howaver, the official respondent was contsnt so

to say to "create” the two cadres as above only Trom the

i]

tagse of Chief Enginesr Lavel-II. Upto the level of

i

Superintending Engineer, the cadre remained aA unified
cadre of Civil Engineers. These Rules, howsver, did not
clarify the basis on which such a segregation was sought
to bs made from the stage of Chief Enginser Level-II.
There 1is nothing in these Rules to throw light on this
aspect, nor have the official respondent placed on re;ord

any executive instructions clarifying the matter. The

-y
1

]

oresaid rules mersely say that the selsction for the

post of Chief Engineer Level-11 was to be made on the

cr
o

sis of merit from amongst officers with not less than
ive years regular continuous service in the grade of

.E. on the Roads or the Bridges side, a3 the cassa may

w

be. Moresover, the use of the word “side” 1is also

significant. such a word 1is not used in Sservice



jurisprudsnce 'to signify or denote sub cadre or cadrs.
Since, as stated, right upto the stage of Superintending

Enginesr, no segregation appears to have besn made in

these rules, it cannot be said with confidence that the -

true intention of the official respondent was to craate
twa different cadres from the stage of Chisef Engineer
Level-II wupward. The intention, on the other hand,
2 heve lezn ~ < |
appears to hj merely to designate a CE as GE (Roads) if
he had had the expserience of working on the Roads side
for five years and likewise in respect of CE (Bridges).
This would give rise to an unambiguous impression, and a
well founded one at that, that promotions to the rank of
Chief Engineer Level-II and bsyond were to be made on the
basis of a common seniority 1ist of Superihtending
Engineers and,oncs promoted,the CEs were to be designated
as GCE (Roads) or CE (Bridges) as the case may bs. it
would be worthwhils to note right at this stage that the
applicant as well as the private respondents came to bLe
governed by tﬁe aforesaid 1976 Service Rules four years
atter they were directly recruited as AEEs in 1872 and
LN VYN
this regime <clearly lasted till 1985 sudlis allieged by
the official respondent to have undsrgone a material

change with_ths notification of the 19395 Service Rulss.

4. With mare'exparieﬂce gained in the gonstructian
of roads, +tha Roads Wing of the Ministry of ©BSurfacs
Transport reformulated the Service Rules in 1996 to be
known as the Ministry of Surface Transport (Roads Wing)
Central Engineering Service (Roads) Group ‘A’ Rulss,

1895, The main problsm in the present OA has arissn duse

e

fzi/o a certain provision made in these Rules which we shall
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advert to now. A pserusal of the Schedule-II attéched to
these Rules would show that as usual the posts of AEEs
are to be Tilled by way of direct recruitment with
promotions being made to the post of Executive Engineer
ffom amongst thé AEEs with four years regular sarvice in
the grads. In column 1 of this Scheduls, ths post of
EXecutive Engineer has been designated as Executive
Enginesr (Roads/Bridges). No such suffix has besn addad
in the Schedule in relaticn to the post of AEE. Going up
further to the level of 5.E. again the designation shown
i column 1 of the aforesaid &chedule is S5.E.
(Roads/Bridges). Of course, the Exscutive Enginesers with
Tive years regular service in ths grade have bsan mads
eligible for promotion to the post ot
S.E.{(Roads/Bridges). While TJaying down the aforesaid
8ligibility condition for promotion to the post of E.E.
ar  to the post of S.E.; no condition has been stipulated
as to the nature of expserisnce required for promotion to
the aforesaid post. That is to say, in column 4 of the
aforesaid Schedulse, it has not been pointed out that only
those AEEs will be promoted to the post of EE (Roads) or
as EE(Bridges) -as had acquired experience on the Road
side or the Bridges side as the case may be. The same is
true of the post of S5.E./GE Selection Grads
(Non-Functional) (Roads/Bridges}). Here again no such
condition of eligibility hés been indicated., It is only
at the Jlevel of Chisf Enginser (Roads/Bridges) that it

has for the Tirst tims been 1a1d down 1in the column 4 of

the aforesai Schedule that 8 y®ars regular service 1in

ol

the grade of 5.E. (including thse service rendered in the

;Z:EWPFunctiana1 Selection Grade) would be required on the
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Roads side or ‘the Bridges side, as the case may bes. The

-t

mplication appears to be that the two streams, namely,

L2
LIt

oads and the Bridges streams got separated and

@
sl

segregated at this stage.. We have already noticed that
the same position obtained in the 1876‘ Service Rules.
However, an important difference appears to have besen
introduced in the 1985 Service Rules by providing in the

same column 4 of 5chedule-II as Tollows:-

Serial Grade/Duty/ Method of Fiald of selection
NG, Posts Recruitment of minimum qualif-
ying service for
promotion
1 2 3 4
Fart GCivil Enginear— Promotion Superintending Engr
11 ing Chief Engineer , with 8 years’
(Roads/Bridges) ragular service in
{R3.5300-200-6700) the grade incliuding

servics, if any,
rendered in the non
functional salecti-
on grade of &uperi-
ntending Engineer
in the Roads or
Bridges, as the
case may be, or
with 17 years’
regular service in
@Group A posts, out
of which at ieast 4
yeairs regular
service should be
in Jdunhior
Administrative
Grade”

e e e e e e e e e e e e e e 2t e e o e = e T C— S S —m S e e R R

From the aforesaid underlined portion it becomes clear
that while the official respéﬂdaht, at the stage of
promotion to the post of Chisf Engineer, provided for
sight ysars of service in the grade of 5.E. On the Roads
side or the Bridges side, as the case may be, a

distinction based on experience gained on either sids

62/(Raads or Bridges) could be dispensed with if officsers
) )
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with 17 years 'of regular service in group ‘A’ posts {(out
of which at least 4 years regular service in JAG) bscams
available. The aforesaid provision in its entirety,
naturally and harmoniously interpreted would mean that
SEs with 8 years regular service on either side (Bridges
or Roads) were to be equated with Civil Engineers with 17
years regular service in Group ‘A’ posts for the purposs
of promotion to the post of Chief Enginesr. That being
so, the intention clearly seems to have been to give
waightags to seniority without going into the guestion of
experience gained on either side. Thus, when a
Supsrintending Engineer with 17 years regular service in
Group ‘A’ post (with 4 ysars or more of service in JAG)
become available, he could be promoted to the post of
Chief Engineer without any regard for his experience on
aither side. In other words, 1in such a situation, the

. ¥ edone 7 e il ¥
seniority in the rank of S.E.‘1w0u1d matter an%lcannot be
by-passed on the ground of lack of experiancevof working
on the Roads side or the Bridges side. This is what the
learned counsel appsaring on behé]f of the applicant in

the present case has repesatadly stressed.

15, Having expressed our views in the matter on the
basis of ths provisions made 15 Schedule-II of the 19986
Service Rules, we find it conveniént now to take a look
at the provisions made in the Scheduie-1 of the aforesaid
rules and in the main body of the rules. In G&chedule-I
of the 19395 Gervice Rules, the post of Chisef Enginesr
(Roads) and Chief Engineer (Bridges) have been ssparatsely
shown with 8iX such posts sarmarked for Chief Engineer L

Roads) and five for ChiefﬁEngineer“(Bridges).. No. sugh.
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sagfegatian is in evidence, howeveir, 1n respect of the
poats upito Supserintending Enginesr Selection Grade (Non-
Functional). Howsver, right from the stags of AEE upto
the stage of &.E. G&Gelection Grade (Non-Functional) thes
suffix Roads/Bridges has been added perhaps to indicats
that two different disciplines, namely, those of Roads
and Bridgss wsie in existencs. What we have Tailsd to
comprshend - is that if the official respondent actually
intended to create two distincﬁ and separate disciplines .
of "Roads” and "Bridges”, they could as wall show in this
very _5chedule the posts of AEE etc. separately for each
discipline. They have not done so. However, in the main
body of the 1995 Service Rules, particulaf1y in rule 5
thereof, we have come across the usse of suffix "Roads and
Bridges” in rule & (ii) which relates to direct
recruitment to the post of AEE. Thereafter, in rule 5

(iii), it has been provided that appointments to the 575,

JAG and SAG shall be made by promotion from amongst the

officers of the respective discipline in the naxt lower
grade. Further on, in the same sub ruls it is provided
that “promotion from one gradse to the other upto the
level of Chief Enginesr shall be made within the
respective sub cadres. The official respondent has

heavily relisd upon the distinctions poihtad out above in

_order to press his argument that Civil Enginesrs were to

be promoted on the basis of separate seniority lists
prepared for the post of SE, one in respsct of each
disciplina; and - since the abplicant was junior as S5.E.
{Roads) to the private respondents, he was over-looked

when it came to promoting 5.Es to tha. post of Chief

, Engineer (Roads).ég/



16. We have caréfu?]y_ considered the aforesaid
provigion made in rule 5 of the 1955 Sarvice Rulss, We
do not find any provision.in this ruls in regard.to the
manner in which directly reciruited AEEs would bhe
allocated to the disciplines of Roads and Bridges. The
official respondent doas not‘seem to have issuad any
executive instructions either in this regard., It would,
therefore, appear that the allocation of a directly
recruited Assistant Enginesr to either side was to bs
made under the aforesaid rule without any guide-lines on

the subject and that oeing so, such allocations would

‘have to be termed as arbitrary, The aforesaid rule also

doss not indicate that a Givil Engineer could not changs
sides after being appointed to the service. Further, at
the time the 1995 Service Rules wers notitied, a large
number of Civil Enginesrs were alrsady availabls with
diverse experience partly on the Roads side and partly on
the Bridges side. How will such officers be-deait with
and in  what manner their inter-sé ssniority on aither

gide will be fixed has not been laid down any where 1in

these rules. Normally, whenever it is s0ught to create

two different disciplines or two different sub cadres out
of one single discipline/cadre, an option is required to
b8 given to the incumbents in position and the matter is
tharsafter décided in the light of the repressentations
made by such incumbents. Ko such pravision appears to
have been made Aby the official respondeﬁt in  the
aforesaid rules and the learned counsel appearing on his
behalf has also not placed before us any sxecutive

instructions dealing with the said matter.
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i7. In the aforestated circumstances, there would
appear to be an slement of mutual inconsistency in the
different . provisions mads ﬁn the 1395 GServicse Rules
togaether with Schedules I and II thersof. Ws have, after
a careful Consideration, found that as a matter of Tact
the mutual inconsistency pointed out is mdre apparent
than real. A harmonious 1nternrétat1@n of the rules
would, in our view, be helpful in arriving at the corrsct
conclusion, We have just noticed in paragraph 13 above
that a Certa1n provision has bssn made in column 4 of -

Gchadule II to these rules dealing with the mattsr of

@

he po

ct
0

promotion to t of Chief Enginesr. That provision
cleariy emphasises the relevance of ssniority by layving
gown that Civil Enginesrs with 17 years regular ssrvics
in Group ‘A’ posts would be eligible for promotion to the

post of Chief Enginser. 1In 5cheduis-I of thesse Rules, no

real distinction has
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common to both sides.
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18. We have also carefully perused the impugned orde

or

o how the

ci’

dated 01.08.29802 (Annsxure ‘C7) to find out as

~

atoresaid Rules have been interpreted by the officia

nd

respondent himseif and the practice Tollowad Ly him. In

paragraph 7 of the impugned order, it has besn stated

Bridges Dirsectorats, whersas 5/5hri Hirmaljit Singh  and

- PLK. - Chakraborty were allocated to the - Roads :

Directorats.” Admitted1y, there



(20)

recruited AEEs to this or that

Directorate, It was some vague practice which appears to
have been followed, the basis of which has not been made

Kriown . In the circumstances, such allocations ars bound

CL

tac have besn made on pick and chooss basis in an

0]
)

n
ashion, Furthermore, the impugned order also
ralies heavily on the apex Court’s judgement in the cass
of Y.C. Rangaiah etc. which we have already noticed has
besn incorrectly applied in the facts and circumstances
of ‘the present case. . In paragraph 17 of the 1hpugned
order, the official respondent has sought to place
reliance on certain guide—-lines purportedly issued by the
DOFP&T Tlaying down that thoss selscted Tor promotion in a
DPC meeting Tor an earlier year of vacancy shall be
regarded as senior to those selsctsed in a& DPC mesting

held to consider Tilling of vacancies of later years.

‘These guide-lines would, in our view, Tind appliication

only 1in the context of hierarchical promotions made 1in
one and the same cadre. In the circumstances, placing of
reliance on the aforesaia DOP&T guide-1lines amounts tc an
admission on the part of the official respondent that,
all =aid and done, only one cadre existed instsadg of two
8ub cadres talkad about by him to press his argumsnt that
in vfaw of the provisions made in the 1835 Gervice Rules,
which we have already referrsad to, two sub cadres sxisted
at any rate in the rank of Superintending Engineer, and
that is why further promotions to the rank of Chief
Enginesr weare made by placing the latter post &again in

two sub cadrss.




{21)
is. Tha 1impugnad ordar,‘in its paragraph 4, contains
a ciaar'admission to the effect that a.comman seniority
list was preparsd by them right upto the stags of
Superintending Engineer but promotion to the post of-
Chief Engineer was not mads to depend on the said common
seniority 1ist. Rather such promotions were = ~ based on
geniority within the respsctive Dirsctorates of Bridgss
and Roads. The 19385 Service Rules do not clearly provide
for the preparation of seniority lists of 5.Es within the
respective Directorate of Bridges and Roads, nor any
exscutive/administrative instructions appear to have bsen

issued in this regard.

20, The aforesaid admission made by the official
respondsnt does ndt find'suﬁport in what he has to say in
paragraph © of the same order. As per the statement
contained 1in this paragraph, the official respondent had
to amend the 1995 Service Ruises to introduce the concept
of common seniority at the level of Superintending
Engineer. This, in our view, is an obvious contradiction

in terms and should adverssly affect the impugned order.

21, In paragraph 7 of the impugned order, the
official respondent has clearly stated that the applicant
in the present OA ranked senior to both the private
respondsnts from the post of AEE upto the stage of G&.E.
At the same time, the statement further made in the same
paragraph 1is that as per practice prevailing at that
time, the applicant was allocated to the Bridges

Directorate whereas the private raspondsnts were

2;4311ocated to the Roads Directorate. At what stage was

v




{22)
this allocation made, how and in accordance with which
principie and on the basis of which instructions/rules,

have kessn leTt vagua, The official respondent in

paragraph 8 of the impugned order states that the

applicant was aliocated to the Bridges Dirsctorate at tha
timé‘ of his initial recruitment as AEE and he continusd
to remain in the same Dirsctorate as E.E. From what ths
official respondent has further stated in the same
paragraph, it appsars that the applicant was posted out
to the Regional Office at Patna on two different
occasions and that whensver he came back to the
Headquarters he was posted in the Bridges Dirsctorate.
This would mean that during the period of the applicant’s
posting in the Regional Office at Patna, he was

parforming duties different from the duties attached

exclusively to the Bridges Directorate, or peirhaps duties

in addition to the duties attached to the post undsr the
Bridges Directorats. In what .prabise manner the
aforesaid period spent by the applicant at Patna has bssn
taken into account for dstermining his seniority in the
Bridges Directorate has not bsen made clear. If the
applicant - kept on working in the Bridges Direatoréta all
along without any break {which doss not seem to be the
case) he would in any case_have maintained his seniority
over and above the pr{vate reapondents In common
saniority 1lists at all stages. By 1issuing separate

senicrity lists in respect of SE (Roads) and SE (Bridges)

L

in July 18324 (Annexure ‘H’) and showing the applicant an
the private respondents in thess separate seniority lists
pertaining to Bridges and Roads Directorate respsctiveiy,

the offTicial respondent cannot suppireas the actual

V
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niority of the applicant upto the level of S.E. This

[4)]
a

y &as& airsady stated, due to the absenca of any

-t
w

rules/instructions permitting preparation of saparate
senidrity 1ists for the post of S.E. as above with a
view to utilising the sams for making promotions to  ths

posts of C.E.{(Roads) and C.E. (Bridges) separately,

22, | The official respondent has in the same
pairagraph, namsly paragraph & of the impugned order, in
80 many words admitted that the officers were shiftsd
irom one Directorate to another purely on the basis of
need and vacancy in a particular Directorate and this
used to be done after obtaining Government orders. Wa
look upon this admission again as something which clearly
brings out the arbitrary mannar in which the officers
were allocated to this or that Dirsctorate and/or wers
shifted from one Directorate to the other during the
courseé of their service. In these circumstances, thse

-~

preparation of seniority lists on the basis_of'work done
in  this or that Directorats and that too for the purposs
of making promotions is c]ear1y.bad and would dessrve to
be set aside. Thse only arrangsment to be rsliad upon in
such a siﬁuation would be the one in which a common
s8niority 1ist is prepared and acted upon for promoting
icers Trom one post to the other including from the
post of 5.E. to the post C.E, and giving of designations
to themf as CE (Roads) or as the case may be, OCF

(Bridges), and so on.

4. In the background of the detailed discussions

contgined in the preceding paragraphs, ws would 1iks to
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sUMm up the . Tinding

terms:—

Thae 1853 Ssrvice Rulses as also the 1537 GService

-
N’

m

Rules do not refer to different sub cadirss on the
Roads side and the Bridges sideAiﬂ the mannsr
ﬁrovided in the &srvice Rules notified in 1876
and 1995, It 1is as if the initial/originai
scheme of things has bean restored by the
official respaﬂdent' in the ]1ght of experience

gained over ths ysars.

-t
-ty
S

The 1876 and the 1886 &Sservice Rules do indeed
refer to posts on the Roads side and on the
Bridges side by adding suftixes such as “"Roads”,
"Bridges” and “Roads/Bridges”. A harmonious
interpretation of the aforesaid Rules, howsver,
makes it clsar that ths aforesaid suffixes have

been used to indicate designations rather than

T

osts. For instance, when a reference is mads,

ay, to the post of CGhief Engineer (Rocads), all

€1}

that is implied is that the incumbent of the post

i

enjoys ths rank of a Chief Engineser and has Les

-

1
placed on the Roads side for the purposs of
performance of the dutises of a Chisf Enginear.
In other wérds, a GhieT Enginssr (Roads) is just
a Chisef Enginesr who has besn earmarked to wWork
on the Roads side. OFf course, in the aforesaid
rules, tha posts of Chief Enginesr (Raads) and
Chiaf Eﬁgineer (Biridgss) have bssn treated as

&sparate categories of posts and the actual
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numbser of such posts in each category 15
different from ths other.  In our judgsmsnt, by
providing &as above, the ofTicial respondent has

done nothing mors than conveying his decision

that out of the total number of the posts of

ChieT Enginesr, s many would work on the Roads
si&e and 80 many on the Bridges side. We are
Clear in our mind that sucﬁ a catagorisation of'
posts cannot, and in the circumstances of the
piressent cass, did 'not, amount to creation of
different sub cadres in the ranks of Chief

Enginser upward.

We have clearly noticed that in terms of the 1876
and 1985 Servics Rules, the concept of sub cadres
has bpeen applied only from the stage of Chief
Engineer - inasmuch as upto the post ot
Supefinteﬂding Engineer/&uperintending_ Enginasr

{Non Functional Grads), there is no

categorisation of posts on the Bridges side and

the Roads side. It is our considered view that
the aforesaid arrangement is nothing more than
the division of the total number of posts in the
rank of Chief Enginesr intc two parts, ons on the
Roads sids and the othsr Qﬁ the Bridges side so0
aé to Tacilitate assignment of duties to the

Chisf Engineers to enabls them to work on either

side. sub cadres, whenever properly and -

logically conceived, must take root from the
antry stage 1in servics. There can be no

guaestion, 1n our view, of one and the sams cadre
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_{26)
being bf%urcated only from a certain stage in the
hierarchy of posts. In point of fTact, the
official respondent, in our view, never wanted to
do this and, as stated, the various provisions
referrsd to, when harmoniously interpreted, lead
@ to the conclusion that one and ths same cadre
and one and ths sams hierarchy effectively
remainad 1in tact all along, notwithstanding the
sairmarking or desiénation of posts in a certain
manner., This bsing s0, we are 1inclined to
conclude that promotion to the post of Chisef

neeir 18 to be mads 1ogiéa11y speaking on the

m
.

g
basis of the combined seniority 1ist of
Superintending Enginesrs and, atter promotions
have besn made, the Chisef Engineers could be

sairmarked to work on this or that side.

Supreme Gourt’s verdict 1in the cass of Y.V,

Rangaiah & Ors (supra) has bssn relisd upon by

this Tribunal 1in OA No. 1918/1994 and also by
the official respondent in the impugned order
dated 01.08,2002 entirsly due to insufficient and
1hadequate appre;iatian of the Tactis and

circumstances obtaining in that cass.

The Tribunal in the aforesaid OA (1818/1324) also
failed to apply the principle laid down by the

apex Court 1in Dr. K. Ramulu & Anr. {supra)

again due to insutfficient and inadequats

appreciation of the facts and circumstances



, (27) .
obtaining 1in that case as also in the present

case. 9ince the application is bsing allowed on
&éé Gther' grounds, therefore, we deem it un—
necessary to refer this controversy to a Larger
Bench.

24, In view of the findings recorded by us ébove, we

find merit and substance in the pressint O0A and

1

accaordingly proceed to grant the reliet prayed for in the

a

—h

OfTice Ordsr No.

@

CA by quashing and setting aside th
46/98 dated 0&.08.13998 (Annexure ‘M’) by which the
private respondents have besn promoted to ths post of

Chief Engineer (Roads). By the same token, the Officse

Order No.82/87 dated 22.09.1387 (Annexuirs ‘P’), based as
it is on the assumed seniority of the private respondents
above the applicant isA also guashed and sst asids.
Conssguently we alsc guash and set aside the seniority
list issued vide Officea Memorandum dated 13.02.2002
{Annexure “A’) in which the applicant has bheen shown as
junior - tc the private Fespondents. Tha official
respondent s dirsected to re-draw the seniority list Tor
the post of Chjef Engineer 1in accordarnce with ths
cambined senicrity list of S.Es in sxistencse before the
promotions to the post of Chisf Enginesr wera mads. He
is Turther directed to consider the applicant
promotion to the higher level posts of Member, NHA and
Additional Director Geﬁ@ra1 on the basis of the seniority
list to be drawn up afresh for the post of Chief

Enginesi. The aforesaid orders will be complisd with by

= =

paragraphs the imnugned order dated 01.08.2002 is also
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quashed and set aside on the grounds we have already

mantionsd above aven it the ground deaiing with the

Tt
Tl
—d

a ication of the proposition of law laid down by the

apex Court in the cases of Y.V. Rangaiah & Ors and Di.

K. Ramulu & Anr. {(supra) is set a&aside 1in view of our

observations contained in para 12 abovs.

25. The OA 1is allowed and disposéd of #in  the

aforaestatad terms.ca

ficE,

(5.A.T. RIZVI) {(V.S. AGGARWAL)
Member (A) ' Chairman
/PRr/



