P
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ﬂ PRINCIPAL BENCH : NEW DELHI .
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| 0A No.2693/2002 ~ Date of decision: 08.7.2003
In'pecto: Umrao Singh e Applicant
(B; Advocates: Mrs. Avnish Ahlawaf}\
versus
Un on of India & Others Respondents
{B. Advocates: Sh. Harvir Singh)
CCOMAM .
Hoi 'hle Sh. Shanker Raju, Member(J)
Hoi "ble Sh. S.K.Naik, Member(A)
1. 7o be referred to the reporter or not? Yes
2. 'hether it needs to be circulated to other
jenches of the Tribunal? :
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Central Adminisrative Tribunal
Principal Bench

0.A.NO.2693/2G602

Hon’ble Shri Shanker Raju, Member{J)
Hon’ble Shri 5.K.Naik, Member{A)

New Delhi, this the 8th day of July, 2003

Inspector Umrac 5ingh
Me.D/1142 FRRC Unit .
Calhii. - ... Applicant

{By Advocate: Mirs. Avnish Ahlawat)
V=a.

Union of India

through Director (UT)
Ministry of Home ATTairs
South Block (U.T. Cadre)
New Delhi.

Lt. Goveirnor of De&lhi
5, Raj Niwas Marg
Delhi.

Govt. of N.C.T., Delhi

through Commissioner of Polics
Police Headquarter, I.P.Estate
New Dalhi.

Addl., Commissioner of Police

(Operations)

Delhi Police

Delhi. e Respondents

(By Advocate: 5h. Harvir 5ingh)

O R D E R(Oral)

By Shri Shanker Raju, M{J):

Applicant, an Inspsctor working in Deihi
Folice, challenges respondents’ penalty order - dated
18.7.1884, whersby a major penalty of reduction of
three stages in the scale of pay for thres years has
Gean impossd  upon  hi. Appellate order dated
13.6.1994, revision order dated 17.7.1998 as well as
review order dated 5,10.2061 maintaining punishment
have also bssn assailsd. Quashment of the abd@e
grders nave been sought with accord of all

congssgusntial bsnseTits.



z. Applicant along witn sub-Inspector Rajbal

Singh was ordered to be dsalt departmsentally. Summary

"1t I8 al
betwaen 20/21-7-8 a
\(ﬂgh NG.1307/0 and Inspr. Umrac &
No.D/1142 while posted in D’ shi
Iﬁmngrat1on at IGI Airport were workKing
as clearing officer and in-chargs Wing
respectively. Gn  that night, one M.
‘han an emplovee of Lufthansa Alriines
JrDqucd a paaaporb No.G-564250G dated
5 sd at Delhi in the name of
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i Bhakri to 3h. 5.8/. Meena,
nﬂ ACE I/C D Shift, to find out 1its
shii S.R. Meena, ACP/AFRRG
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laced) and handed aver the sai
o Inspr. Umirac Singh Tor
cking ana for taking necessary
spr. Umrao Singh No.D/1142,
complying with the arders Ul
5118 , AFRRU, nanded over tha
SI Rajbal Singh, No.1?GT/D.
sad of taking legal action
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g (Mrs. Jagdish
ar with immigration stamp
as duly allotted to him as
flight NG.LH-761. Later
was ofT loaded with the
56 5.R. HMeena AF/ShifTt
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374 dated Z1.7.18871 was
st the passengsr at P.S.
hew Dalhi. The passeingser
¥aur was cleared by 5I
H ngh No.1307/0 UH the authority
argad passport delibsratsly with
jor motive and with the active

ance ot  Inspr. Umrao Singh
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3. puring the course of the departmental

Tnguiry, after examination of i
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an  submission of defence.svidence as wall as
statement, inguiry officer by following observa

stablished charge against tne appl1 cant.

1]

“The statemesnts of  the F.ws,

defence witnhesses and written statements
of the defaulters clearly shows that they
all had doubt about the genuineness of
the passpurt. Inspector Umrac Singh and
51 Rajbal 5ingh were directed to cheGk
it. on the Coﬁtrary, in—-stead at
checking the passport propsrly they had
cleared the pasaaﬁggr without obsying the
instructions of the A.C.P. and the
Airlines staff. It 1saves no shadow of

doubt that it was done deliberately with

ulterior motive and with the connivance

of Inspr. umrac Singh and 51 Rajpal

Singh. As such the uharge stands praoved

againat both the defaulters.”

4, on reply, by way of repressntation, a
major penalty has been imposed upan applicant., At
appeal preferred against the impugned punisnment was
~ajected by observing that the passsnger was cleared
with the connivance of the 5I Rajbal Singh with
ulterior motive. Revision Petition preferred was also

rejected as well as review petition, giving rise o

5, Though several contentions have been
putforth by learned counssl for applicant, Mrs.
Avnish Ahlawat to assail the impugned ordear whicn

includes Rule 16 (iii) of the Delhi Police (Punishment
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1380, wherein a prosecution witness
when available is toc bs sxamined in the departmental
inquiry, and his oral evidence to be recorded 1in
pressence of the dslinquent officer and only in
exceptional circumstances when the withesses are not
available and the inguiry cannot be conveniently held
ar delayed, a resort can be made to the previously

recorded statement. In the aforesaid backdiop, it is




o

cantended that whareas all thne witnesses were
availabise in the 1inguiry yet the inguiry aofficsr
dispenssd with their oral examination in the presence
of  the applicant and rather exhibiting the previcusly
racorded statemsnts treated it as evidence 1in  the

departmental inguiry which has greatly prejudiced the

d
applicant as he has been deprived of an cpportunity to
gusstion thes demeanour of the witnessses, 1in abssnce of
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&= rscorded in the departmental

§. An important issus raised by the applicant
is that the inguiry officer has held the applicant
guilty of alleged connivance with 53I Rajbal Singh
without any svidence on record and only on the basis
of suspicion and surmises on a perversse Tinding. On

applying the test of common reascnable prudent man,
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inding could not have been arrived at,
as such the guilt, which is bassd on no svidence, can
eired by this Court in a judicial review to

sat-aside the impugned ordsrs.

oresaid background, it is
contended that whereas in the summary of allegation,
it has been alleged against applicant that while
posted at IGI Airport, ACP 5.R.Mesna had entrustsd
passport of one Shri Shashi Bhakri to the applicant to
verify its genuinensss which was handsd over toc SI
Rajbal Singh, and thsraafﬁef the passenger was
c?éared. Latsr on, the lady passsngsr was off lcadad
with the intervention of ACP 5.R.Meena. This
according to respondents has an ulterior motive and

wWwith an active connivance of Inspector Umrac Singh.



8. Referyring to tThe testimony of ACP
5.R.Meena and more particularly to Cross- amination,
it is COﬁtéﬁded that when it had bsen asked fTrom ACF,
that whether passport of Smt. Shashi was handed over

to the applicant with dirsction that the same should

be checked through clearing officer and to appiise the
same, was responded to with a statement that as the

Q

passport was given to the ACP by another official as
therea was auspicioﬁ of forgery, directions have besn
issuad to the applicant to get the passport checksd
through clsaring officsr and to appriss about ths

action.

3. in tnis backdrop, referring 1o the
atoresaid, it is stated that applicant was immediately
called by the ACP in his office te report to ths

Airport Manager regarding some prablem, and while

going, applicant had apprised the ACF that passport of

swmt. Shashi has besn sntrusted to 51 Rajbkal Singh and

Siﬁgﬁ. Referring to the answer to the a
question, it is contended that ACF had stated that the
applicant was sent to the Airport Manager and it was
apprised to the ACP by applicant, that the passport
has besn handed over to 5I Rajbal Singh who was TG

inform about 1ts position.

10. While referring to another guestion a8 to
the fact that the forgery in the passport was detected
when the applicant has returned back. In response Lo
aforesaid, it is stated that while the Torgsry was

detected in the passpart, applicant had arrived, who

Y
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had been directed by the ACP to interrcgate the lady

a
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8 cass registered through

passenger and to gst ti
another officer than SI Rajbal Singh. ks to a-
specific guestion asked whether any mala Tids
intention was apparent? ACP responded that he has not
found any evidence which could have shown ar infer any
mala Tide intention.

i1, To another guestion whether applicant
informed the ACP about the decision? ACP rssponded
that as the applicant was dirscted to msst Airport
Manager and by the time he could have apprised, the
ACF was inTormed that 1ady passenger had already besn
Glsared and was apprehended at custom counter.

P

Thavreatter, neceszary instructions have besn issused to

12, In the aforesaid background, it is stated
that there is not even an iota of evidence on  record
which could point out or establish the allegations of
ide intention or connivance with SI Rajbal 3ingh
in clearing the 7ady'ﬁaasanger. Accordingly, the
the inquiry officer whichn is based on no

evidence and suspicion and surmises and has been

erred to above are liable to be qguashsed.

13. On the other hand, respondents’ counsel,
shri Harvir S5ingh, contested the OA and vshemsntly

opposad the contentions. At the ocutset, it is

contendsd that in casse of connivance bhough ma
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beyond the departmental inquiry record was available



to hold and prove the connivance of the applicant.
Morsover, it i& contended that as the connivance 18

between the S5SI Rajbal 5ingh and the applicant

availability of svidence to indicate the same 118 a

o

14, in the aforessaid backKgiound, it i

contended that once the Inspsctor had been asked I«
comply with the orders of the ACP, he should have

taken a legal action and should have snsured that ths

i]

ssenger should not have been cleared on  Torged
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passport. It is further stated that as an Inchargs
Wing 1t was mandated upon the applicant to check the
parsonal documents and to advice his =zubordinates
about the action to be taken. Merely on the pretext
assignment of other work, he cannot 838Caps Trom
&@ing & supervisory officer. It is also stated that
no procadural illegality has osen commitisd,
Applicant was attorded ample Dpportunity” of

crass—examination.
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. in the rejoinder, applicant

.

reiterated the plsas taken in ths OA.

18. Wa have cérefu??y considered the rival
contentions of the parties and pserused the material on
record., At the outset, as a settled position of 1éw,
this Court in a judicial review, cannot either

reapprisa the evidence or reasses the same assuming
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indings arrived 1in the discipiinary proceedings.
Howsver, an saxception to the aforsesaid is that on

axamination « avidence racarded, if the ¥inding 1is
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hased on ho evidence and 13 pe8rverss, not  confirming

ro the test of a reasonable prudent man then judicial

review is permissible.
i7. Apex Court 1in Kuldeep 5ingh V.
commissioner of Police, 13898(2) 5CC 10, in s8¢ far as

the judicial review 1in a judicial procesdings held as

5. It is no doubt trues that the
High Court under Articls 226 OF this
Court under Article 32 would not

intarfers with the findings recorded at
the matter course. The Court cannot sit
in appeal over thoss Tindings and assums
tha role of the appellate authority. BuUT
this, doses not  msan that in NG
circumstance can the Court interfers.
The powei of judicial revisew availabls to .
the High Court as also to this Courtd
under the Constitution takses in  its
tride the domestic enquiry as well and
t can interfers with the conclusions
sachad therein if thers was no evidencs
o support the findings or the findings
recorded were such as could not have besn
reached by an ordinary prudsnt mai oOr ths
indings - were perverse or made at the
ictates of the supsrior authority.”

18. 1f one has regard to the aforesaid in &
judicial raview of a disciplinary procesdings,
arence is permissible if the conciusion arrived
at iz not based on svidence, in support of finding ofr

the Tinding recorded could not have been arrived at by

3. Keeping in view of the aforesaid ratio,
we have read and re-read the evidence adduced during
the courss of the inguiry in the context of
allegations levelled against the applicant. Basically
the thrust of the allegations, against the applicant,
118 connivance with mala fTide intention in

ady passenger with forgsd documents. In
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act, as per the testimony of PW-7, ACP 5.R.Mssna,
Nne wWas working as AFRRO and Inchargs shift ‘D7,
Mf. Khan, an smployss of Lutthansa Airlines produced
a passport in respect G
5.R.Me&na who in turn directed Inspector Umrac 3ingh,
i.e., Applicant, to further get it checked from one o
his clearing officer as to the authenticity of the
passport and to apprise him of follow up action. This

is admittsd in the statement of ACP Mesna.

20, It is also not disputed that the
appiicant 1in turn handed over the passport Tor
varification to . his subordinate Clearing G
Rajbal Singh with intimation to the ACP that SI Rajbal

Singh to appriss the follow up action.

21. At this Juncture, as admitted by ACP
S.R.Meena, applicant was directsd to repaort to the

Alrport Manager and by the time he returned back, the
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enger had alrsady bsen cleared and was apprehended
at Customs counter. Accordingly, applicant was
airected Gy ACP 5. R. Meena TG get the case
registered and to conduct proper investigation through
aﬁotheri fTicer othsr than 51 Rajbal Singh. This
clearly shows that there was hardly any time for the
applicant to have prior meeting of mind with SI Rajbal
singh or any mala fide intaﬁtion. to clear ths

passengar., The wulterior motive has not at all been

sstablished. It s not thse case of ths respondeﬁts
tnat the applicant had himself cleared ths passenger -

Oor directed the SI Rajbal Singh to clear her without

checking her passport. It is alsc establishad that &

e
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the time the applicant returnsed, the passenger had
alraady been clearsd and was apprehendsd and Tollow up

action was undsrtaken by the applicant.

22, In the aforesaid context and the sevidernce
on  record, even in departmental inquiry, though
pre-ponderance of probability is a rule and strict
rules of criminal law are not applicable, yst the
guilt of a dalinguent, is to be sstablished through

dence conclusively pointing out towards his

8ama av

23. In s0 Tar as the mala Tide intention and
ulterior motive and connivance with 5I Rajbal Singh to
ady passengeir is conceirned, not even  ail

iota of evidence. exXists on record of the DE which

24, we have also considered the aspect of
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upervision, which comes into play only when
the applicant has lagged behind and had Tailed to
ge diligentliy his dutiss assigned to him. on

direction of the ACP to get the passport of lady

safe was immediately complied with by handing over the

to S5I Rajbal 3ingh. Lack of supsrvision

cannot be stretched so far as to includs those actions
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forgery on verification by 35I Rajbal Singh, ths

applicant had issued directions to clear, there would

5_!]

have besn a mal intention or ulterior motives.

?5. The atorssaid act of the applicant was in
discharge ~of his duties 1in compliance of the
directions of the supsrior. In 8o Tar as the

position, to be apprised to the ACP an verification of
passport is concerned, applicant had no accasion to
apprise as he was assignsd another duty and during

this interregnum the lady passenger had been cleared,

2G. Apex Court in Union of India v. J.Ahmad

1979 SCC{L&S) 157 held as Tollows:

"However, Jack of efticiency,
failure to attain ths highest standard of
administrative aoility while holding a
nigh post would not themselves caonstitute
miscanduct. Thare may be negligsnce 1n
perTormance of duty andg a lapse in
performance of duty or error of judgmsnt
in eavaluating .. the developing situation
may be negligence in discharge of duty
gut would not constitute misconduct
uriiess the consagusnces dirsctly

attributable to negligence would be such
as to be irreparabls or the resultant
afmage would be s0 heavy that the degres
of culpability would bs very high. An
arrar can be 1nd1cat1ve of negligence and
he degree of culpabiliity may indicats
tha grossness o7 the negligence.
Carelessness can often be productive of
more harm than deliberate wicksednsss or
malevolence., But in any case, Tailure to
attain the highest standard of sfficisncy
in psrformance of duty pearmitting an
interference of negligsance would not
onstitute misconduct nor Tor the purposse
f Rule 3 of the Conduct Rules as would
ndicate lack of devotion to duty.

ck
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27, IT¥ one has regard to the atoreszaid, mars

negligence, without any mala Tids intention, would not

@
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amount to & misconduct.



ne applicant in so Tar

28, Taking a holistic visw and totality of
evidence, the Tindings arrived at by tha INguUiTY

officer as to ulterior motive and connivancs is no

t
rested evein an a piece of evidence and is an outcome
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of surmises and suspicion., After applying the test

ot

common  reasonable prudent man, the Tindings of guil

would not have besn arrived at. We have no hesitation

-
ot

to hold that the Tindings of the inquiry officer are

perverse and pressnt cass is of no evidsence.

3G. A%  regards the penaity, & 11ats,
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revision and review orders naving accsptsd the

perverss Tinding, cannct stand scrutiny of Taw.

at, In the reault for the Toregoing reasons,
0A  is allowsd,. Iﬁpugned orders are quashed and
s8t-asids, Applicant shall be sntitied to all ths
consequential benefTits which should be paid to him
within a pericd of threes months Trom the date o

recaipt of & copy of this order. No costs,
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K7 Naik) (Shanker Raju)
{A) Member(J)




