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By Shri Shanker Raiu. M(J):

Applicant, an Inspector working in Delhi

Police, challenges respondents' penalty order dated

13.7.1994, whereby a major penalty of reduction of

three stages in the scale of pay for three years has

been imposed upon him. Appellate order dated

13.8.1994, revision order dated 17.7.1998 as well as

review order dated 5.10.2001 maintaining punishment

have also been assailed. Quashment of the above

orders have been sought with accord of all

consequential benefits.



Z. Applicant along with Sub-Inspector Rajbal

Singh was ordered to be dealt departmental 1 y. ouriiniat y

of allegations was served upon the applicant with tfis

following allegations:

"It is alleged that on the night
between 20/21-7-91 Sub-Inspr. ^ Rajbal
Singh NO.1307/D and Inspr. Urnrao^Singh
No.D/1142 while posted in 'D' shift of
Immigration at IGI Airport were working
as clearing officer and in-charge wing
respectively. On tnat. iiightj one Mf •
Khan an employee of Lufthansa Airlines
produced a passport' No.G—564250 dated
12.01.30 issued at Delhi in the name of
Srnt. Shashi Bhakri to Sh. S.R. Heena,
AFRRO/ACP I/C D Shift, to find out^^its
genuineness, ohn i S.R. Meen^i, /ACr'/jKrRRo
found the same as foiged (pliouogf apn
replaced) and handed over the said
passport to Inspr. Urnrao Singh for
further checking and for taking necessary
action. Inspr. Urnrao Singh No.0/1142^
instead of complying with the orders of
Sh. S.R. Meena, AFRRO, handed over that
passport to SI Rajbal Singh, No.1307/0.
The SI instead of taking legal action
against the passenger (MiS. JagdtSn
Kaur), cleared hef with immigt atiun sc-aiiip
No.VV-5 which was duly allotted to him as
a  passenger of flight No.LH-761. Later
on, the passe?iger was ui i loaded w ith tisci
intervention of Sh. S.R. Meena AF/Sniit
and a case FIR ilu.374 uatwd jii.7.1391 wtts
registered against the passengef at P.;^.
IGI Airport, New Delhi. The passenger
Mrs. Jagdish Kaur was cleared by SI
Rajbal Singh NO.1307/D on the authority
of forged passport deliberately with
ulterior motive and with the active
conni vance of Inspr. Untf ao oingh
No. 0/1142.

The above acu cti ttie paf t ci

Inspr. Urnrao Singh, No.D/1142 and SI
Rajbal Singh NO.1307/D amounts to grave
misconduct, remissness, dereliction of
duty and unbecoming of police officer in.
discharge of their official duties and
hence, renders thern liable to be dealt
'with departmental 1 y under rule 21 of
Delhi Pol ice Act, 19(3.

3. During the course of the departmental

inquiry, after examination of eight prosecution

witnesses, a charge was framed against the applicantI
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on subn'tission of defencs-©videnc® as well as detsnce

statement, inquiry officer fay following observations

established charge against the applicant.

"The statements of the P.w&,
defence witnesses and written statemetits
of the defaulters clearly shows that they
all had doubt about the genuineness of
the passport. Inspeouot Umrao cjingh and
SI Rajbal Singh were directed to check
it. On the contrary, in-stead of
checking the passport properly they had
cleared the passenger without obeying the
instructions of the A.C.P. and the
Airlines staff. It leaves no shadow of
doubt that it was done deliberately with
ulterior motive and with the connivance
of Inspr. Umrao Singh and SI Rajpal
Singh. As such the charge stands proved
against both the defaulters.

a

An

4. On reply, by way of representatior

major penalty has been imposed upon applicant,

appeal preferred against the impugned punishment was

"y- rejected by observing that the passenger was cleared

with the connivance of the SI Rajbal Singh with

ulterior motive. Revision Petition preferred was also

rejected as well as review petition, giving rise to

the present OA.

5. Though several cotitentions have been

putforth by learned counsel for applicant, Mrs.

Avnish Ahlawat to assail the impugned order which

includes Rule 16 (iii) of the Delhi Police (Punishment

&  Appeal) Rules, 1380, wherein a prosecution witness

when available is to be examined in the departmental

inquiry, and his oral evidence to be recorded in

presence of the delinquent officer and only in

exceptional circumstances when the witnesses are not

available and the inquiry cannot be conveniently held

or delayed, a resort can be made to the previously

recorded statement. In the aforesaid bctckdiop, it is
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available in the inquiry yet the inquiry officer

uispensed with their oral examination in the presence

of the applicant and rather exhibiting the previously

recorded statements treated it as evidence in the

departmental inquiry which has greatly prejudiced the

applicant as he has been deprived of an opportunity to

qUisst I on the demeanour of the witnesses j in absence of

statements of witnesses recorded in the departmental

i nqu i ry.

5. An important issue raised by the applicant

is that the inquiry officer has held the applicant

guilty of alleged connivance with SI Rajbal Singh

without any evidence on record and only on the basis

7^ of suspicion and surmises on a perverse finding. On

applying the test of common reasonable prudent man,

the aforesaid finding could not have been arrived at,

as such the guilt, which is based on no evidence, can

be interfered by this Court in a judicial review to

set-aside the impugned orders.

In the aforesaid background, it is

contended that whereas in the summary of allegation,

it has been alleged against applicant that while

posted at IGI Airport, ACF S.R.Meena had entrusted

passport of one Shri Shashi Bhakri to the applicant to

verify its genuineness which was handed over to SI

Rajbal Singh, and thereafter the passenger was

cleared. Later on, the lady passenger was off loaded

with the intervention of ACP S.R.Meena. This

according to respondents has an ulterior motive and

V- with an active connivance of Inspector Umrao Singh.

b



8. Referring to the testimony of ACP

S.R.Meena and more particularly to cross-examination,

it is contended that when it had been asked from ACP,

that whether passport of Srnt. Shashi was handed over

to the applicant with direction that the same should

be checked through clearing officer and to apprise the

same, was responded to vnth a statement that as the

passport 'was given to the ACP by another official as

there was suspicion of forgery, directions have been

issued to the applicant to get the passport checked

through clearing officer and to apprise about the

act!on•

9. In this backdrop, referring to the

^  aforesaid, it is stated that applicant "was immediately

called by the ACP in his office to report to the

Airport Manager regarding some problem, and while

going, applicant had apprised the ACP that passpc>rt of

Smt. Shashi has been entrusted to SI Rajbal Singh and

the position would be apprised to the ACP by SI Rajbal

Singh. Referring to the answer to the aforesaid

Question, it is contended that ACP had stated that the

applicant was sent to the Airport Manager and it was

apprised to the ACP by applicant, that the passport

has been handed over to SI Rajbal Singh who was to

inform about its position.

10. V'lhile referring to another question as to

the fact that the forgery in the passport was detected

when the applicant has returned back. In response to

the aforesaid, it is stated that while the forgery was

\^' detected in the passport, applicant had arrived, who

c-1
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had been directed by the ACP to interrogate the lady

passenger and tu get the <jass r^g ist-et ed tni ougi*

another officer than SI Rajbal Singh. As to a

specific question asked whether any mala fide

intention was apparent? ACP responded that he has not

found any evidence which could have shown or infer any

mala fide intention.

11. To another question whether applicant

informed the ACP about the decision? ACP respjonded

that as the applicant was directed to meet Airport

Manager and by the time he could have apprised, the

ACP was informed that lady passenger had already been

cleared and v^as apprehended at custom counter.

Thereafter, necessary instructions have been issued to

the applicant.

12. In the aforesaid background, it is stated

that there is not even an iota of evidence on record

which could point out or establish the allegations of

mala fide intention or connivance with SI Rajbal Singh

in clearing the lady passenger. Accordingly, the

finding of the inquiry officer which is based on no

evidence and suspicion and surmises and has been

mechanically agreed to by the disciplinary authority

as well as by the appellate authority, the aforesaid

orders referred to above are liable to be quashed.

1o. Oft trie other hand, respondents' counsel ,

Shri Harvir Singh, contested the OA and vehemently

opposed the contentions. At the outset, it is

coficendeu tfiat in case of connivance material

beyond ttte departmental inquiry record was available



to hold and provs ths conmvanc© ot ths applicant.

Morsovsr, it is contsndsd that as ths connivanes is

bstwssn ths SI Rajbal Singh and ths applicant

availability of svidsncs to indicats ths sams is a

rsrnots poss i b i 1 i ty.

14. In ths aforssaid background, it is

contsndsd that once the Inspector had been asked to

comply viith the orders of the AGP, he should have

taken a legal action and should have ensured that the

passenger should not have been cleared on forged

passport. It is further stated that as an Incharge

Wing it was mandated upon the applicant to check the

pjsrsonal documents and to advice his subordinates

about the action to be taken. Merely on the pretext

oi assignment of other work, he cannot escape from

being a supervisory officer. It is also stated that

no procedural illegality has been committed.

Applicant was afforded ample opportunity of

cross—exam1nat1on.

15. In the rejoinder, applicant has

reiterated the pleas taken in the OA.

IS. We have carefully considered the rival

contentions of the parties and perused the material on

record. At the outset, as a settled position of law,

this Court in a judicial review, cannot either

reapprise the evidence or reasses the same assuming

the role of an appellate authority over and above the

findings arrived in the disciplinary proceedings.

However, an exception to the aforesaid is that on

examination vof evidence recorded, if the finding is



basased on no evidence and is perverse, not uorifitniing

to the test of a reasonable prudent man then judicial

review is permissible.

17. Apex Court in Kuldeep Singh v.

commissioner of Police, 1399(2) SCC 10, in so far as

the judicial review in a judicial proceedings held as

"foil OWS •

"6. It is no doubt.true that the
High Court under Article 226 or this
Court under Article 32 would not
interfere with the findings re<j<jrded at
the matter course. The Court cannot sit
in appeal over those findings and assume
the role of the appellate authority. But
this, does not mean that in^ no
circumstance can the Court interfere^
The power of judicial review available tu .
the High Court as also to this Couf u
under the Constitution takes in its
stride the domestic enquiry as well and
it can interfere viith the conclusions
reached therein if there was no evidence
to support the findings or the findings
recorded were such as could not have been
reached by an ordinary prudent man or the
findings were perverse or made at the
dictates of the superior authority."

18. If one has regard to the aforesaid in a

judicial review of a disciplinary proceedings,

interference is permissible if the conclusion arfived

at is not based on evidence, in support of findirsg or

the finding recorded could not have been af fived at by

an ordinary reasonable prudent man.

1 O
1 Keeping in view of the afuresaid ratio,

we have read and re-read the evidence adduced during

the course of the inquiry in the context of

allegations levelled against the applicant. Basically

the thrust of the allegations, against the applicant,

is his connivance with mala fide intentiuii in

^  clearance of lady passenger with forged documents. In



T^ctj 9S psr ths tsst-irriony of FW—7, ACP S.RiMssnaj

whils h© was workins ss AFRRO snd InchsrQS Shift 'D',

Mr. Khan, an smploys© of Lufthansa Airlinss producsd

a  passport in rsspisct of Sniti Shashi Bhakri to ACP

S.R.Meena who in turn directed Inspector Urnrao Singh,

i .e., Mppl leant, to further get it checked frorn on© of

his clearing officer as to the authenticity of the

passport and to apprise hirn of follow up action. This

IS admitted in the statement of ACP Meena.

20. It is also not disputed that the

applicant in turn handed over the passport for

verification to his subordinate Clearing Officer SI

Rajbal Singh with intimation to the ACP that SI Rajbal

Singh to apprise the follow up action.

21. At this juncture, as admitted by ACP

S.R.Meena, applicant was directed to report to the

Airport Manager and by the time he returned back, the

passenger had already been cleared and was apprehended

at customs counter. Accordingly, applicant was

directed by ACP S. R. Meena to get the case

H  registered and to conduct proper investigation through

another officer other than SI Rajbal Singh. This

clearly shows that there was hardly any time for the

applicant to have prior meeting of mind with SI Rajbal

Singh or any mala fide intention to clear the

passenger. The ulterior motive has not at all been

established. It is not the case of the respondents

that the applicant had himself cleared the passenger

or directed the SI Rajbal Singh to clear her without

^  checking her passport. It is also established that by
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th© time the applicant returned, the passenger had

already been cleared and was apprehended and follow up

action was undertaken by the applicant.

22. In the aforesaid context and the evidence

on record, even in departmental inciuiry, though

pre-ponderance of probability is a rule and strict

rules of criminal law are not applicable, yet the

guilt of a delinpuent, is to be established through

some evidence conclusively pointing out towards his

guilt.

23. In so far as the mala fide intention and

ulterior motive and connivance with SI Rajbal Singh to

clear the lady passenger is concerned, not even an

iota of evidence, exists on record of the DE which

could have established the guilt of the applicant.

Rather the bC'nafide of the applicant has been

established beyond doubt from the testimony of ACP

S.R.Meena.

24. We have also considered the aspect of

lack of supervision, which comes into play only when

the applicant has lagged behind and had failed to

discharge diligently his duties assigned to him. On

direction of th© ACP to get the passport of lady

passenger checked through the clearing officer, the

same was immediately complied with by handing over the

passport to 31 Rajbal Singh. Lack of supervision

cannot be stretched so far as to include those actions

which are beyond the purview of duties of a Government

servant. Had there been the case despite detecting
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forgery on verification by SI Rajbai Singh, the

applicant had issued directions to clear, there would

have been a rnal intention or ulterior motives.

25. The aforesaid act of the applicant was in

discharge of his duties in compliance of the

directions of the superior. In so far as the

position, to be apprised to the ACP on verification of

passport is concerned, applicant had no occasion to

apprise as he was assigned another duty and during

this interregnum the lady passenger had been cleared.

26. Apex Court in Union of India v. J.Ahmed

1979 SCCCLScS) 157 held as follows:

"However, lack of efficiency,
failure to attain the highest standard of
administrative ability while holding a
high post would not themselves constitute
misconduct. There may be negligence in
performance of duty and a lapse in
performance of duty or error of judgment
in evaluating the developing situation
may be negligence in discharge of duty
but would not constitute misconduct

unless the consequences directly
attributable to negligence would be such
as to be irreparable or the resultant
damage would be so heavy that the degree
of culpability would be very high. An
error can be indicative of negligence and
the degree of culpability may indicate
the grossness of the negligence.
Carelessness can often be productive of
more harm than deliberate wickedness or

malevolence. But in any case, failure to
attain the highest standard of efficiency
in performance of duty permitting an
interference of negligence would not
constitute misconduct nor for the purpose
of Rule 3 of the Conduct Rules as would
indicate lack of devotion to duty."

27. If one has regard to the aforesaid, mere

negligence, without any mala fide intention, would not

amount to a misconduct.
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c!"'. In t-h© 1 nsuant. cas®, w©'do not. ■find any

misconduct attributable to the applicant in so far

as lauk C)I superVis 1 on ' is concerned.

29. Taking a holistic vis'w and totality of

e'v'idence, the findings arrived at by the inquiry

officer as to ulterior motive and connivance is not

rested even on a piece of evidence and is an outcome

of surmises and suspicion. After applying the test of

common reasonable prudent man, the findings of guilt

would not have been arrived at. We have no hesitation

to hold that the findings of the inquiry officer are

perverse and present case is of no evidence.

30- As regards the penalty, appellate,

revision and review orders having accepted the

perverse finding, cannot stand scrutiny of law.

31. In the result for the foregoing reasons,

OA iS allowed. Irnpugned orders are quashed and

set—aside. Applicant shall be entitled to all the

consequential benefits which should be paid to him

within a period of three months from the date of

receipt of a copy of this order. No costs.

V

(S.R. Naik) (Shanker Raju)
Membe r(A) Membe r(J)


