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N central Adminisrative Tribunal

UUUU Principal Bench
O.f. Mo 2RTR/ 2008
Hon’ble Shri Shanker Raju, Member(J)
Mew Delhi, this the Z0th day of December, 2002

Shri Tej Kishan

540 Shri Gopinath Bhat
Ao 220, Sarojinil Magar
B " X

Fleaw Delhi ~ 110 0Z3. v fApplicant

By advocats: Sh. George Paracken)
7 N

1. Mtnion of India
fthrongh Secraetary)
Ministey of Homs affairs
Horth Blook
Mew Delhni -~ 110 001.

& 4 2. Seoretary
Ministry of Urban Developmsnt
Hirman Bhawan
Pegy Deeltd - 110 0L1.
. Director
Director of Estatsas
Hirman Bhawan
e Delhi - 110 011. . w e Respondents

(By Advocate: Sh. R.N.Singh)

By _Shri Shanker Raju. HM{JI):

moplicant, who o retlred from service lolg

30.46.2000 has put a challsnge to  the respondents”

letter dated 13.8.200% I e s by his reguest For
retention  of  Government gocommodation beyvona  ths
permissible period on account of bsing superannuatsd
afficer from Kashmir Yalley has been turned down. Heg
has  sought guashmaent of this order and directions Lo
retain  the asccommodation till it is possible for  him
to return to Srinagar with his family or a suitable

\L alternative accommodation is provided to him.
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. By an order dates 12.9.2002 status-qguo
with regard  to tha passassion o Govaernmant
accommodation has been ardersad.

-

- applicant is a permanent State subject of

04

Jammu & Kashmir where he owns house.  Lastly, he  was
posted  at Kashmir House, Mew Delhi from whare he
retired  on %0.6.2000. Applicant continued to possess
scocommodation  till the pernissible period and made &
rep @$entation to  retain thé‘samaufor Two  years or

' a ke efforls:
£ill Government of Tk for their rehabilitation and
their houses are re-built and normaley returns to  the
Kashmir vallsy.

4. Respondents by an order dated 24.7.2000
rurned down  his  request, as his Teguest was nob
coveraed under the Rules and as per the policy, qﬁarter
cannot  be retained either on medical o aducation

|

grounds bayond four months from the date of

sancellation, if.s., 1.11L.2000.

5. fpplicant preferred another appeal to the

Director of Estates for retaining the accommodation.

&, In SLP 7639/77 in Shri J.L.Koul Ws. State
of  Jammu & Kashmir & Ors, & guestion regarding the
bosﬂe&sion of  the accommodation of the employees of
Jammu & Kashmir allotted in Jammu hes been considerad,
where status-quo was ordered to maintain by an order
dated  1L.4.1997, and‘ furthar by an  ordear dated

801997, it has  been aobsaervaed that the 3State

(923
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Government would  look into the prospects of  putting

thess washmir migrants e thelir respective
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homes /houses  and ensure protestion of their persons
and property. This order was made absolute and the

matter_ was adjcurned sing die to be activated on Lhe
atatament of Counsel for the State of Janmu & Washmir
ss  and when the State is in & position to assure  the

return of the petitioners to their respective homes in

the Kashmir valley.

L 6.2000  Kashmir

[£3]

7. By an order dated 1
migrants, who'retirudy have been allowed to retain the
accommodation. applicant  whose house has been
destroved by militants, approachsd this Tribunal in Of

2EE5/2000  where dirsctions baw e pean  lssued on

3

7.12.2001 quashing the impugned order dated 24.7.2000
and further directions to revisw the case of applicant
after obtaining the approval of Hon®ble Minister for

Urharn Dewvelopment and Cabinet Committes of allotment

(in short as “CCA%).

o

H
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By an impugned order dated 13.8.2002
request  of the applicant was turned down after beling
reconsiderasd at  the level of Minister on the ground
that in the wake of guide-lines issued by the Apex
Court in CA 585%/94 in Shiwv Sagar Tiwari wvs. Union of
India, it is not possible to allow retention of
Gpv&rnment acconnodation  bsyond T he permissible
period.

@ In so far as other three Kashmir migrants
wha have been allowed to retain the accommadation, and-
Ffar whom post Tacto approval has been sought From CCH,

it is stated that the same will not have any general
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application  and their cases were considered on merits

in exceptional circumstances. Belng aggrieved with

the aforesald order, present 08 is filed.

10. Learned counssl for applicant, S$Sn.

George  Parackin placing reliance on the orders passed

by  the éapex Court in J.L.Koul’s case supra contended
that applicant has a fundamental right to liwve which

is guarantesd to him under article 21 of the

@

Constitution of India and as he dosgs not own any house
in Delhi and going to back to Kashmir valley without

sssurance of protection of his family and property and

his thouse is not re-built by the State Government, the

decision  of  the respondents smacks of  arbitrarinsss

9]

and hostile discrimination, which is in wiclation of
articles 14 and 18 of the Constitution of India as
gsimilar treatmsnt has not meted out to identically

situated Kashnir migrants.

11. It is further stated that SR 317 would
have no  application as iIn  exceptional casss  tThe

Finister of Urban Development has the pgower to relax

the allotment rules. It is, in this context, stated
(%

Whevecis . . .
that wwidsen  other categoriss whoe are not serving
Government employvess  like Journalists, Freaedom
Fighters ar artists i allotted ganaral

accommodation, the same treatment would have been

meted out teo the applicant.

12. By referring to the letter dated 2.7.2002
written & to  the D& by the Ministry of Urban

Develapment & Poverty allevidtion, it is stated that

this has beasn decided as undsr:
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e But the situation prevailing in
JaKk is  such that dees not permit the safe return  of
these Retired/Retiring Central Government Emploveas
whao can settle after retirement at their native place.
Keeping this background in wisw, a decision has been
taken to allot about 100 MIG & LIG Flats in Dwarka to
such Retired/Retiring J&K Migrant Central Gowvernment
emplovess s0 that the General Poal fccommodation could

e got wacated from themn. poe is,  therefors,
reguested to formulate a Housing Sochame far
Retired/Retiring Jak  Migrant Cantiral Gowvaernment

Emplovess and send a draft thereof to this Ministrw
within a fortnight for aspproval.”

1%. Sh. R.M.Singh, learned counssl appearing

on  behalf of respondents, wehenently opposed e
Y

contentions and stated mwwwt by referring to the

decision  of Apex Court in KiR.K.Talwar wvs. Union of

India, AIR 1977 Delhi 189, as well as the Mardwari Lal

M ma W The FEstate OFficer and Others, AIR 1977

Delhi 268, and also the decision in Shiv Sagar Tiwari

» Union of Tndia, WP (Civil) MNo.585/1994 decided on
2% 17,1996 as well as the guide~lines formulated there

upon  wide OM dated 17.11.1997, contended that the

-

Government accommodation cannot be retainsd beyond the

pernissible period as prescribed under the Rules. The
W
Statés Rewseansed of the applicant is of only licencee

and once the same is terminated, he has no right Lo

retain the same, being an unauthorised occupant.

14. It is further stated that in wiew of the
decision of apex Court in Union of India wv. Rasila

Ram & Others, JT 2000 {10) 8C 503, which was Followsd
by the Migh Court of Delhi in Smt. Babli & &nr. vs.
Gt af WOT of Delhi & Ors, 95 (2002) OLT 144 (DB)
on being declared as an unauthorised ocoupant of &
Governmeant ‘accommodation thig Court is precluded From
sssuming the jurisdiction and the matter would have ta

be proceeded before Lhe appropriate forum.
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15. Sh. Singh further stated that Government
accommodation cannot be provided to thoss wh@.plan o
shift to Jak, and in reply Lo other thrae migrants, it
is 'ﬂtﬂt@d that in exceptional circunstances and  on
considering the merits of sach case the three Kashmir
migrants have been allowed to retain the accommodation
but this cannot be of general application.

16. It is further stated that the case of the
applicant was duly considersd at the level of Minister
of  Urban Development and through a reasoned order the
regquest  has  besn turned down which doss  not éuffer

From any legal infirmity.

:l.'?T Howewar, 1t is.statﬁd that Schema has
baen - formulated o do  needful for  these e vy ¥l
washmir migrant$ by allotment of 100 MIGKLIG Flats.

18. By réf@rring te FRO317-B-1l, it is
cantended  that the maximum permissible period aftar

Lk ‘
retiremant, e retain the accommodation, has already
W, capplicant has no right to retain the
accommodation. Th@‘ru1e$ are bound to be Followsd and
MOP@OVEr,  any intarim Jdirections @f_the' A E Courtv
cannot be tréat@d as a precsdent under article l4l,¢f

the Constitution of India.

19. It is stated that the decision in
Tiwari’s case has not besn considered in the. interim

CoNpulTe case supra, and morsover

-y
~

airders passed in J.

any  wrong conmitted arlier debors the rules, would

4

not west any indefeasible right.
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20, It iz steabed by 3h. Singh that for ths

pericod 1.11.2000 to 3L.12.Z000 and from 1.1.2001 to

3
&

LRLE00L  applicant iz liable to pay Four times and

%
e

i times the normal licence fee respsoctivelw. This
litigation of accommodation by the applicant has
marred the proaspschts of other Central Governmaent
amployess who are in gueue Tor allotment of Government
- ' -
accommadation. s tha case of the applicant Wfs not
caversd by the Rules, and it contains no prowvision to
allow RKashmir migrants to retain  general pocl

accomnodation bevond permissible period, the claim of

%

the applicant is not well founded. The guide-lines to
allot accommodation to Journalidgts, Freedom Fighters,

o

artists, etc, is concerned, these are reviewsd by the
Cabinet Commititee of Allotment from time to timg and

as the applicant is nobt covered in such categoriss,

his reguest cannot bs acceded.

21 I have carefully considered the rival
contentions of the parties and pesrused the material on

recard. In so far as abjection of the applicant

placing reliance on 0a 10332002 decided on 10.2.2002

that even a contemplated action under fthe PLRLAact

supra  bars  the Jurisdiction of this Court is over
N _

r Dd@ed . In Union of India ¥s. Rasila Ram’s cass

supra, fapex Court observed as follows:

“Once, a Government serwvant is held to be in
accupation of a public premises as an  unauthorised
coccupant  within  the meaning of & Ewiction aAct, and
appraopriate orders are passed thersunder, the remedy
to  such occupants lies, as provided under the saild
Act. By no stretoch of imagination, the exporesssion,
"any  other matter,” in Section I (q)(v aof  the
geministrative  act would confer jurisdiction on  The
Tribunal to go into the legality of the order passed

"~
Y
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by the competent authority under the provisions of
Public Premises (Eviction of Unauthorised Occupants)
Aet, 1971."

B3 In Smt. Babli’s case, the Migh Court of
Delhi abserved that once eviction action is initiated
For unauthorised occupant of the premises under the
relevant tet, Tribunal cannot gssume . the
jurisdiction in  the matter. If one has regard to
the asforesaid provisions and apply the ratic in  the
) L8 . '
Factual matrikg of the present case applicant requests
for retention of Gowvernmaent sccommoadation beyond
permissible period has been rejected on 24,7 2000 and
further on  review the same was rejected by an order
dated 13.8.7200%. He has not vet been declared as  an

unauthorised occupant and the proceedings are yet To
be started with the Estate 0fficer under P.P.ACE,
1971, as such this Tribunal has jurisdiction *to go

into the legality of the order passed.

3

3. fs per SR 317-B-11 in case of retirement

¥

on  superannuation, the maximum period is provided 1is
Ffaur manths  and furthar four months on  medical and

waucational grounds.

24 Tn 8.8.Tiwari’s case supra, regarding out
of  turn  allotment the Govarnmant Tormulated the
auide~lines which were incorporated under OM  dated

17.11.1997.

@5 Earlier in 04 2335/2000 this Court has

raken cognizance of the fact that in J.L.Koul’s cass
supra the apex Court while dealing with the case of

Kashmir migrants, allowsd the petitioners therein  to

continua  to  resicde  indefinitely in  the Govaernmant
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ated 1n  the State of Jammwe and
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acocomnmodation
Kashmir and liberty was accordad  to  the State
Government to activate the case only when they are in
a pozition Lo aésure return of the petiticonsers to
their respective  homes in Kashmir. Further taking
cognizance of three cases of Kashmir migrants, on the
approval  of  the CC& (post facto) were allowsed to
retain  the accommodation. fs directed by this
Tribunal, case of the aspplicant was reviewsd by an
order dated 13.8.200%2. From the perusal of tha ordsr
dated 13.8.2002, it transpired that the HMinister
cancerned  Is considersd the issue and rejescted in the
light of the directions isaumd by the ﬁpex-Cmurt in
$.3.Tiwari’s case supra and in the wake of Rules .oz,
S 317~-E~11  which precludsd retention of Government
accmmmadatimn bavand ths permi&&ible pariod and alsao
on the ground that there has been an acute shortege of
vaernmeﬁt accommodation the retention  has  beasn
rejectad.

26 Howaver, whils dealing with the case of
other three Kashmir migrants, who were equal in all
respects  and  identically situated as the applicant,
wers  allowsad post factoe approvel of CCa, it has  bean
stataed that 1t cannot bs considered for general
application a5 their raquest was  considersd in

and on the merits of ths

[y
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swoeptional «©
CaBE ., applicant alleges discrimination in para 4.10
ofF his  0&, which has been responded to without
disputing the factual position with reply  that the
samz  cannot  be a4 ground to allow the applicant  to

ratain the accommodation as Ruls position hazs not baaen

changsd and  the casas have been considersd  in
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Aifferent facts and circumstances. Thiz bald reply
without explaining the difference ana  the reasons
which promnpted  the respondants to take a contrary
decision to what has been taken 1In the case  Of
applicant their reply is far from satisfactory ana

smacks of arbkitrariness and hostile discrimination

neal

e

which cannot be countenanced in view of the card
principle enshrined in article 14 of the Constitution

of India.

27 Han*ble apex Court in Shiwv Sagar Tiwari

v. Union of India & Others, 1997 (1) SCC 444 ohservad

s Tollows:

"rhe administrative law has of late sesn wvast
increase in  discretionary powWwers. But: then, the
discretion conferred has to be sxercised to  adwancs
the purpose to subsserve which the power exists. BEwven
e Minister, it  he/she be the repository of
discretionary power, cannot claim that @ithar there is
ne  discretion in the matter or unfettered discretion.
This proposition was rejected emphatically by the
Meuse of Lords in the landmark decision of Padfisld.
This apart, as pointed out in United 3tates wg.
Wenderlich.

"Law has reached its finest moments when 1t
has Freed man  from the limited discretion of some
ruler, S0RE ... afficial, some bursaucrat ...
absolute discretion is a ruthless master. It is mors
destructive of  freedom  than any of man’'s other
inventions."

Finally, we hope that coming years woule  not
B8 any scam of misuse of powsr in making allotmants
af government quarters. The trust which is reposed in
his context on high public functionaries would lbe
discharged, we are surs, only to advance the object of
providing of suitable conditions of work to gowvernmants
gmployses =0 that the Government Is run on even Resl ;
and shelter, which is wery pressing nscessity of any
human  being, would not come to be denied if the same
is abtherwiss due to  the incumbent. A satisficd
bursaucracy is as much necessary, as good political
leadarship, *to deliver the goods. The Governmsnt o f
frea India have many promises to keep after its Lryst
with destiny on the midnight of 14.8.1%947. We have no
doukt  that all the public functionaries would so  act
that the mesting with destiny really sess the dawn of
an ara of hope Tor all.”
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8. Further in D.S.Makara v. Union of India,

GIR, 1983 SC 130 a Constitutionsl Bench decision,

“article 14 of the Constitution of India has been

crystalised and explained as follows:

"4, The principle underlying the guaranteg of
Aarticle 14 is not that the same rules of law should bae
applicable to all perzons within the Indian territory.
ar  that the same remedies should bs made available to
them irrespective of differences of circumstances. It
anly means that all persons similarly circumstanced
shall be treated alike both in privileges conferrad
and liabilitiss imposed. Eqgqual laws would have to be
applisd to all in the same situation, and there should
e no discrimination between one person and ancther if
as  regards, the subject matter of the legislation
their position is substantially the same.

9. in E.P.Rovappa ws. State of T.M., ALK
1974 - sC BRE, Justice Iver has in his inimitable style

e 14 as undar:

&3
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"The articls has a psrvasive processual
potency  and wersatile, quality, equalitarian in its
soul and allergic to discriminatory diktats. Equality
is the antithesis of arbitrariness and ex cathedra
ipse dixit is the ally of demagogic althoritarianism.
Only knight-errants of “executive exeesses”, IFf  we
may use current cliche, can fall in love with the Dams
of despotism, legislative or administrative. If this
Court gives in here it gives up the ghost. énd so it
is  that I insist on the dynamics of limitations on
fundamental freedoms as implying the rule of law; Be
wou ever so high, the law is above you.” ({1978) 2 SCR
621 at p. T28: AIR 1978 SC 597 at p.6&1). Affirming
and explaining this view, the Constitution Bench in
ajay Hasis ete, v. Khalid mMulib Sahravardi, (1981) 2
SCR 9= LHIH) 1981 SC 487)  held that it  must,
therefore, now be taken to be well settled that wnat
article 14 strikes at is arbitrariness becausse any
action that is arbitrary must necessarily involwves
negation of cudlitw. The Court made it explicit that
where an act is arbitrary it is implicit in it that it
s unequal both according to political logic and
constitutional law  and is, therefore, wvioclative of

article 14, after a review of  large number of
decisions bearing on th@ subject, in air India etc.
W Margesh Mesrza, [(1982) 1 SCR 438: (AIR 1981l SC

1829) the Court formulated propositions smerging from
an analysis and eAamlﬂdtluﬂ of carliser decisions. One
such proposition held well established is that firticle

14 is  ecertainly attracted whers squals  are traatad
differently without any ressonable basis.

15, Thus the fundamsntal principle 1s that

article 14 forbids class legislation but permitﬁ

wwnahlﬁ classification For the PUNDOEE ot

ion which clagssification must satisfy tﬂa twin
of - elassification being Founded u]y ar
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intalligible differentisa which distingquishes persons
or  things that are groupsd together from those that
ara left out of the group and that differsnitisa  must
have a rational nexus to thes obﬁ@h“ sought to  be

—t2—

achisved by the statute Iin guesticn.
30. If one hag regard to the decisions by the

Constitutional Bench of fpex Court, any classification
must satisfy the dual test of intelligible differsntia

having rational nexus with the object sought to be

1.

achievaed and this distinction bsbween aguals should be
reasonable.
L. wspondents  have  not  disputed that

Kashmir migrants who were identically and sgually
situated, on their reguest have bsen allowsd
the sccommodation till  the normaley comes  back  in

State of J&K  and till they ars returned, sansured

further the safety of their persons and property  and

('L)

reconstruction  of their houses. Far  these thrss
Kashmir migrants, who are placed in similar situatian
and with sams conditions, a Jdifferent oriteria  was

adoptad  on  the ground of merits in their casss, and
the principle hﬁt to be given a general application.
Applicant  who is a also Kashmir migrants hawving no
place Tto live in Delhi a large family to support, ié
o a  similar footing with those who were allowed to
retain the accommodation. In order to satisfy the
requiremsnts of law, the respondents have Lo sstablish
that there has been an intelligible differentia and
wWhich has a reasonable nexus with the objsct sought to
be  achlewved. Mo grouinads whatsr=ver' have Forthooms
which can be treated as reaéonabl@ or relevant for ta
mete out the aToresaid requiremants of law and to pass
dual test which will render the decision in conzanance
with the article 14 of the Constitution of India. In

absance of any reasons and The fact that the applicant
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s sagual  In &ll respects should not have beesn meted

out @ differential treatmsnt. This to my  considersd

wiew, s unsustainable being violative of Article 14

of the Constitution of India.

2. Morsover, the contention that the
directions issued in Shiv Sagar Tiwari's cass supra
ah@ the fact that the Government accommodations  are
few and the parsons claiming the same are mors anhd the
Fules oo not permit retention beyvond the specified

period, is no justification for rejecting ths cass of

f.{l

the applicant as in J.L.Koul’s case, even in  an

interim order passed, the &pex Court was well aware

¢

about the decision rendered in Shiv  Sagar Tiwari’s

{;3

case as well as the Rulss were also in existence at

that time as well | which prohibits retention of
accomnmodation bavond the permissible paeriod.

Conscious  of this, the épex Court in the light of the
fact and conditions as  well asl sircumstances  ofF
sashmir migrants, who have their own houses destroyed
in Kashmir and those retired inclined to go back

directed the Government to ensure their protection and

as well as of thelir propsrty so that they may bge  put

back to wir  respective houses owned by  them in
Kashmir on 28.1.1998, i.e., much after the deciﬂiﬁn e
S.8.Tiwari’s case supra as well as the instructions
through OM in 17.11.1997, the matter has besn pended
sine odis and to be activated onlwy after the Stats of
Jammu & Kashmir ensures return of the petiticnars  to
thair respective Homes with safety of thelr pearsons

and praperty. The aforesaid petition is still pending

before ths aApex Court.
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LA I also find that the Governmasnt by the
latter dated 2.7.2002 in ordsr to hold ths retiress or
retiral officials of Kashmir migrants working in
Oelhi, who could not get back to J&K due to prevailing
sitﬁation, a decision has besen taken to allot about
100 MIGELIG Flats and for which DDA has been reguested
e formulats the Houszing Scheme for which a Jdraft has
beern sent to the Ministry for approval. The aforesald
decision also incorporates that these houses are peing
allotted to Kashmir migrants retiring or retired sa
tthat the geheral pool accommodation got wvacated from
them. Thiz on a literal consideration connotes that
the Kashmir migrants whoe are in retention of general
pool  accommodation on retirensnt, are o be eavicted
anly  after the DDA formulate an Mousing Scheme Lo

allot MIG/LIG Flats to them.

24 In my oconsidered wiew, the ey iew
undertaken by the respondents in compliance of the
garlier directions of thiszs Court has not taken note of
letter dated 2.7.2002 as well as the directions in
woul’s  case supra. If a post-~-facto abproval can  be
accordaed by CC& and approval by the Minister for Urban
Development denving the sams to the applicant who is
similarly situated and is @qual in all respeclts,
SMacks Qf, arbitrariness and thostile discrimination
which, as per wvarious pronouncements of  the #pex
Gduft, cannot  be ocountenanced and would be an

antithesis to rule of laws doctring of sguality.

35, In *the rasult and for the fToregoing
reasons, 04 is partly allowed. Impugned order dated

1%.8.2007 is quashed and set aside. Respondsnts ars



2

~a

Jran/

directad

e

Gicovarnmeant

SLP(Civil)

te allow  the applicant
accommadation pending

Mo, T369,/97 . No costs.

S;,glﬁﬁﬂ
(Shanker Raju)
Member (J)

Cthes

in



