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Union
1.
ce,
ia, New Delnt.
2 manding,; i
- command, IAF (C.EdU. D),
Delhi-110010.
8 fha Air Officer I/c Pers.;
Air Headquarters, Vayu Bhawai,;
New Delnt. ~ .
.. ...Respondants
{Ry Advocate Shri M.K. Bhardwa]j Tor shri A.R.
Bhardwal)
Q.A. No.302% OF 2002
Smi.. Manju Arora,
wW/o Shri Pawan Arara,
sy, Hindi Transiator, PLA, NO.30493,
7 BRO, AF Station, Tughiakabad,
New Deihni. N
Appiicant
(8v Advocate : Shri G.D. Bhandari ]
Versus
Union of India
1. Tha Sacratary,
Ministry of Dafance,
government of India, Naw Delini
Z.
3
....Respondents
(Rv Advocate Mrs. Maenu Mainee]
ORDER (ORAL)
SHRI R.K. UPADHYAYA. ADMINISTRATIVE MEMBER :-—
These 0Original Appiications under Secition 18
of the Administrative Tribunais Act., 1985 are disposed

in ail the 0As.

DA 2673/2002

Tne applicant - 8mt. Suman Lata Bhatia, whao
is an employee of Ministry of Defence and working as
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Senior Transiator (Hindi}, has requas

sside the order dated 4.9.2002 (Annexure A-d

Rs.B500-10500 has been cancelled and recavary of the

Was oTfared vacancy-based N oMo Ton mads as

)
=
(AN
[e)]
~l
RS
P>~
N
2
D
N

The annlicant - 3mt. Veena Arora is aliso  an

ampiovee of Ministry of Defence warking as Senior

I}

anslator (Hindi). She has made a prayer for saifing
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wrder dated 5.3.
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Rs.6500-10500 to her w.e.T. 3.8.19%9 has heen
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he appiicant - 8mt. Maniu Arora, Senior

0

)

Hindi Transiator warking in the Ministry of Defen

[
i

nas also prayved Tor setting aside the order datad
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any recovery in pursuance to the impugned order The
impugned order in this case has aiso Dbeen passed
pecause she had earlier refused the vacancy-based
promotion as Transiation Qfficer (Hindi)

2 The Tearnad counsel of the appiicants in all

9.3.1999. In all the three cases, the applicants had
refused %o accept The redular promotion prior ©o
coming into force tThe said Schema. in This
connection; as an il1lustration, he refervred to order
dated 23.8.1882 (Annexure A-13 1in the case of

Smt..Veena Arora) wherein policy to be Tollowed in
nas been explained. This policy refers to ban on
promotion “till expiry of one year from the date of

I3}

0

eptance or refusal of promotion”. According to the

regular promotion atter expiry ot one vear
Theraefaore denial of upgradation of payv under tThe ACP
Scheme is 11legal In this connection, he also stated

V. He pnlaced reliance on the decision

of the Hon’ble Supreme Court in. the case of K.
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Kuppusamv__and Another V State of T.N. and
1998 (&) SOC 469, in supporft of his contention.

3. Alternative
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impugned orders should be uashed and set aside so far

i
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~hese prescribe lower pay scale TO the appiicants.

These orders entail consequences of recovery of  pay

and HIWOWHHPPQ already paid to the app icants w.e.

5.9.1999 on ungradation of pay of the applicants. He

~

account of higher pay given to the petitioners couid
not he enforced as the petitioners revised higher pay
was given due to their own fault. in another case, of
Sahib Ram Vs The State of Harvana and Others, JI

the Hon’ble Supreme Court has held

on  account of any misrepresentation, so The excess

amount. naid could not not he recovered. Tt was,
therefore, urged thaft no recovery shouid be made from
the applicants.

4. The respondants nave onpposed the prayer of The
applicants According to the respondents, a1l the
Three apniicants were promoted reguiariy as

Translation OFfficers but they refused to take up the

o]
Q
N
ot

on which they were promoted.

respondents is that the OM dated $.3.1998 under whi

0
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the deharment pariy
before he can he
considered for grant of
second Financial
upgradation under ACPS.”
5, The Tlearned counsel of the respondants inviteo

attention ta nara 11 of the AGP Schema as Der OM dated
g.A.1398 which provides that any interpretation
/ciérﬁfﬁcaLion of doubt as to the scope of meaning of
the nrovision of the ACP Scheme should be given by- the

NDOPaT (Establishment 'D’). According to Tne Tearnad

counsel, the above clari

Department of Persannel and Training. Therefore, the
same is binding.

6. Learned counsel of whe raspondents also
invirted attention to the recommendations of Vth
Central Pay Commission (‘Vth CPC’ for shart) by para

22,31  which has recommended that a comprehensive and

coheren nromotion scheme should bhe evolved whict
assured ad ate career progression in a reasonable
tima frame to all categories of empioyees The Vih
CPC  had also pointed out certain basic Teatures oOf
Assured Career Progression Scheme recommended Tar
Central GovT. amployees which included the

follawings: -

"(xi) The higher grade under this scheme
akall not be given to those who had
deciined regular nromotion earlier.
Th cases where a person who has been
niaced 1in a highear pay scale under
hea ?ckeme refuses functi
promotion invoiving
responsibiiities on the
occurrence of Tne vacanacy
empiovee shall be raverted




K/

lTower nay scale. As such while
giving the higher pay scaie under
the Scheme,; an undertaking should be
taken that the employee shall accuny
the reguiar promotion on occurrence
of The vacancy, and 1in case he
refuses ©o accepit the higher post
na shall he kept out of the Assured
Lareer Progression Scheme.”

Pursuant to this recommendation of the Vth CPC., fhe
ACP  Scheme by OM dated 9.5.1999 has been issued. It

was, therefore, stated that the apnlicants are not

entitled for fthe benefits under the ACP 3cheme.

~I
~|

he Tearned counsal of the respondents also

=

invited attention to a copy of Ministry of Defence’s

0

letter dated 7.9.2000 (Annexure R-I to OA 30z21/2002)

N

which states as under: -

"A case was referred to Denartment of
Personne] and Training (DOPAT) for
clarification wherein the empioyveaes had
complated 12/724 years of service and they had
been offered regular promotion hefore the
issue  of order of implementation of the ACQP
Scheme. These Employees had refused fthe
regular promotion offered to them earlier.
The point of doubt in this case was whether
these emplovees may be given one or two
financial upgradation (as the case mav he)
under the ACP scheme only the They
hecame eligible Tor reglia i Of
7. DOP&T  has given their clarification as
under: - ’

"The hasic nhilosophy of scheme s  to
provide safety net for hard cases of
Stagnation whera no vVacancy based
promotion could be offered to an
empioyee within the Specified period of
Fegular service. In this particular
case as  the regular promotion offeread
has been refused, the emplovee has Jlost
his  claim for upgradation under AP
Scheine In terms of reiavant
instructions he may again be offerad
vacancy based  promotion atter the
necessary debarment period is over.""
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had reproduced the condition
3.5.1999. The 1ist enclosed
the name of &mt Yeena

<
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in

iasuad by

time, she was not eligible
out. that as per OM dated 10
ACP Scheme has already bee

accordance with the scheme/cla

the impugned arders of cancel
orders under tha ACP Schene

recovery is in  pursuance

erroneous, the same is also
counsel of the respondents,

should be dismissed.

9. We have heard the
parties and perused the
record.

10 There is no dispute T
issued by the Depnariment of
relating to the Aséured Care

New

[Annexlire

Delhi

oM dated

with this Jetter inciuded
Arora (Annlicant in  OA

12 vears o7 sarvice BUT
ns of the Vih CPC as well
The DOPRT from Time TO
Learned counsel pointed
2.2000 "cases whera the
n implemented shall bhe
me are not found to be in
arifications.” Therefore,
Tation of The updradation
was Jjustified Since the
oe) an order which 1is

The Te

urged tha

arned

. QAs

learned counsel of The

materials available on
hat. the OM dated 9.8.1989
Parsonnel - and Training

PR |
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hardshipn faced by the empiovees due to Tack ~OF
adequate promotional avenues. The learned cotingel of

the resnondents has pointed out the recommendations of

tha Vth PO which has bheen referred to earlier in this
order., According to the Vih CPC’s recommendations,

the Scheme was not meant for the persons, who had

with OM dated $.5.2001, extracted esariier, ol
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romotion has heen offered

hefore the emnioyee could be considered for grant o

henefit under the ACP Scheme, but he refused to accept

such promotion, he cannot be said to be stagnating as

he . has opted to remain in the existing grade on his
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own  volition. Such offic

regular nromotion again aftter the nacessary debarment

pariod. Tharefore, there is no case Tor grant of ACP

Scheme promotion in such cases. 1In this view of the
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benefits of upgraded pay scales in terms of the ACP

Scheme. Therefore, the impugned orders are justified
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of the cancallation of the upgradation of tnhe
considered bad in the light of the decisions of the

Hon’ble Supreme GCourt

on which reliance has been
nlaced by the Tlearned counsel of the applicants.

There 1is nothing on record
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(11)
upgraded pay scale was allowed to the appiicants
account of their misrepresentation. Therefore The

dacision of the Hon’ble Supreme Court in the case of

Shvamm Rabu  Verma {(supra) squarely applies, Any

racovery in pursuance to those impugned orders .is held

. Y ooorr it sldarnite L LTI

.o be unjustified. We , therefore, direct the
respondaents not to make any recovery from the

ACP Scheme.
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Q/J 11.  Tn view of the f

reasons mantioned hereinhefore, all the three 0OAs are

AAAAA = <11 ' e R

f these cases and Tor the

QA

C

N
D

partly allowed without any order as to costs.

'oF all the three 0QAs,

_cz{%jljﬁfﬁfz,,————— : g;};nyu\

(R.K. UPADHYAYA) © (KULDIP SINGH)
\ ADMINTSTRATIVE MEMBER JUDICTAL MEMBER

/ravi/



