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CENTRAL ADMIMISTRATIVE TRIBUNAL.
FRINCIPAL BEMCH

O.A. 9243/200Z2
Mew Delhi this the 10th day of Qctobar, 2002

Hon’ble Smt. Lakshmi Swaminathan, Vice Chairman (J). -
Hon’ble Shri Govindan S. Tampi, Member (A).

Sh. Sukanta Kar,

S/0 late Sh. Nagendra Xumar Kar,

R/o 702, Minto Road Hostel,

Mew Delhi. - - Applicant.

(By Advocate Shri Devesh Singh)
Wersus

1. Union of India, through
The Secretary,
Department of Urban Devealopment,
Ministry of Urban Development
and Poverty Alleviation,
Hirman Bhawan,
New Delhi-110011.

3

) Union Public Service Commission,
through its Secretary,
Oholpur House, Shahjahan Road,

New Delhi-110011. ~nw  Respondents.
(By Advocates Shri K.C.D. Gangwani, senior counsel -~ for
respondent Mo. 1 and Mrs. B. Rana - for respondent NoWZ)

ORDER (ORAL)

Hon”blé Smt. Lakshmi Swaminathan. Vice Chairman {J).

The applicant has filed this application
chéllenging the validity of the action of the respondents
in not considering him for the post of Deputy adviser
{Training), which is & post under Respondent MNo. 1, in
accordance with the relevant Recruitmentlﬁules, i.e. the
Ministry of Works and Housing, Deputy aAdviser (Training)

Recruitment Rules, 1985 as amended in 198¥ (hereinafter

referred to as 1985 Rules™).

2. The Tribunal by an ad interim order dated

8.4.2002 had directed notices to be issusd to the



respondents to file their counter reply. It was

further

ordered that "Pending further orders, the respondents are

directed to permit the applicant to appear i

n the

interview/personal talk going to be held on 10.4.2002. The

result of selection will of course be subject

Further orders to be passed in the present case’.

3. The main issue raised in the

to  the

present:

application - is .with regard to the question whether the

applicant does  or does not possess  the =1

qualifications for the post of Deputy Aoviser (Train
prescribed in the 1985 Rules. T hes educ
qualifications required for direct recruits for the

Deputy Adviser (Training) provide as follows:

Fssential:

(i
University or eguiwvalent.

) (&) Degree in Civil Engineering of a rec
&

sential
ing) as
ational

post of

ognised

{b) Degree or Diploma in Public Health Engineering

of 3 recognisaed University/Instituti
equivalant or Master’s degreaes
Chemistry/Bio~Chemnistry/Biology/Bacteriology

on or
in
of a

recognised University or equivalent; or Master’s

degree in Environmental Chemistry/Biology

of a

recognised University or equivalant or

fssociateship or Diploma of institution of C
(India)} or equivalent. -

(ii) 10 wvears’® experience in the field of
Health Engineering, Water Supply and Sani
cut of which 3 vears’ experience should
“organising and  conducting training pro
and/or research and development activities.

Mote 1= Qualifications are relaxable

hemists

Public
tation,
be in
grammes

at the

discretion of the Union Public Service Commission

in case of candidates otherwise well qualifi

ed.

Mote 2: The gqualification (s8) regarding experience

is/are relaxable at the discretion of the

Union

Public Service Commission in the case of candidates

belonging to Scheduled Castes and Scheduled

if, at any stage of selection, the Union

Service Commission is of the opinion
; Yo

Tribes
Public
that
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sufficient number - of candidates from these
communities possessing the requisite experisnce are
not likely to be available to fill up the vacancies
reserved for them.

R

Desirable:

Doctorate degree in the relevant subject From a

recognised University of equivalent”.
In Column 8 of 'the 1985 Rules, it is provided that
the educational qualifications prescribed for direct
recrulits will apply in.the case of promotess but not age
gualification. Column. % deals with the probation period
Ffor ﬁromotee officers and direct recruits. The method of
recruitment for the post is prescribed in Column 10 of the
1985 Rules which reads as fpllows:

"By promotion/transfer on deputation including short
term contract failing which by direct recruitment".

Column 11 of the 1985 Rules readz as follows:

"Promotion/Transfer on Deputation (including
Short-term contract):

{i) DFficers under the Central /State
Governments/Public Sector Undertakings/Recognised
Research Irstitution/Sémi-Government Statutory or
Autonomous Organisations:~

{a) (i) holding analogous posts;' or

(ii) with 5 wears”™ service in posts in the scale of
Rs.1100-1&00 or equivalent; and

(b) possessing the educaticdnal qualifications and
experisnce prescribed for direct recruits in Col.7.

(2) The_ _departmental Scientific Officer with 5
vaars” regular service in the garade will also be
considerad and in  case he iz salachad Tor
appointment Lo the podt. the same shall be desmed
to have been filled by promotion' .

(Emphasis added)

4 . According to  the learned counsel for the

applicant, the applicant was dirsctly recruited through the

B,

~
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Union Public Service Commiséion (UPSC) as a Scientific
Officer in the Central Public Health and Environmental
Engineering Organisation of the 4Ministry Of, Urban
DeJelopment of Respondent HNo. 1 by Notification dated
P.4L199L w.e.T. 20.3.1991. He has contended that the
applicant had more than 10 vears® experience as Scientific
Qfficer iIn the Dspartment and was fully eligible for_being
considered for promotion to the post of Deputy Adviser
{(Training), in terms of the aforesaid provisions of the
Rules. However, this has been stoutly contested by learned
counsel fTor the respondents. Learned. counsel For the
applicant has also submitted that the applicant has
sufficient . experience in subjects dealing with Public
Health and Envitanmental Engineering, apart from the faot
that he is also a Departmental Scientific Officer with more
than 10 vears’® experience although only five vears
experience is required under the Rules. He has relied on
the letter from the Ministry, addressed to Respondent
MO.2-UPSC  dated 22.3.2002 in which it has been stated,
inter alia, that the applicant is the senior-most among the
@ligible internal candidates. pccording to  the - learned
counsel previously also at least two parséns who were

Scientific OFfficers in the Ministry who did not possess any

B

Engineering Desgree were considered and selected for the
post of Deputy aAdviser (Training). He haé, therefdreb
contended that the applicant is fully qualified under the
Rules and the action of the respondents in holding to the

contrary is illegal and arbitrary.

v~




5. Learned ocounsel for the applicant has also
drawn our attention to the Tribunal’s order dated 13"8_2005\x
in which.a direction had been given to the UPSC to Kéep the
relevant records of the selection held on 10.4.200%

available with them for our pesrusal.

& Learned senior counsel for Respondent Mo.l has
submitted that Column 11 of the 1985 Rules—cannot be read
in isoclation and what governs the case of promotion of
@ligible officers is what is prescribed in Column 8, i.e.
that the candidate should have the educational
qualifications as prescribed for direct recruits. He
submits that Column 11, glause (1) deals with deputation
and clause (2) deals with promotion. @&ccording to him, in
clavse 2 of Column 11, there is no mention of the
qualifications prescribed for promotion because that has
already been dealt with in column 8 whereas the position is
otherwise in column 11. according te him, in clause (1) of
Column 11, a specific provision has been made for direét
recruitment applicable to deputationists wheresas that was
noet reguired in  the case of promotion as the . essential

gqualifications have alresady been prescribed in column 8.

7. More or less, the same submissions have been
made by Mra. B. Rana, learned counsel for Respondent No.
2 - UPSC. Learned counsel has also submitted that the mere
recommendations of an officer of the Ministry even if he be
a Secretary, have no bearing on the issue because what has

to be seen is the provisions of the Recruitment Rules. We

P
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have no difficulty in acc&ﬁting this proposition because
whgt is to be finally considered is the application of the
rélevant Recruitment Rules in the facts and circumstances
of the case. Mrs. B. Rana, learnsed counsel has also
submitted the sealed cover containing the result of the
meeting of the Selection Committee (Personal Talks) held on
10.4.2002 which has been opened in Court today. This has
been seen by us and thereafter, returned to .the learned
counsel for the UPSC. However, before dealing with the
result of that Sglection Committes, we propose to deal with
the question of eligibility .of the applicant for

consideration to the post of Deputy ﬁdviser.(Training], in

“terms of  the 1985 Rules. During the arguments, learned

counsel for  the - raspondents have submitted that the
amendment  of the 1985 Rules in 1987 does not have any
material effect on the eligibility conditions prescribed in

tha 1985 Rules.

5. We have carefuily considered the provisions of
the Rﬁcrﬁitment Rules for prometion/direct
recrultment/transfer on deputation which hava alsco  bsen
repraduced in.Paﬁa 3 above. It is also relevant to refer
to  the Rules framed by Respondent Mo.l with regard to tﬁé
post of Scientific Officer i.e. Ministry of Works and
Mousing (Group :"ﬁ” Technical Posts) Recruitment Rules,
1978, as amended by the Rules of 1984. The Schedule to the
Recruitment Rules of 1??8.had baan substituted by the
Aamandment Rules of 1984. With regard to the post of

Scientific Officer in  the Department, the essaential



N/

gqualifications prascribed are (1) M.Sc.  degree in
Chemistry or Bio-Chenistry or Bacterioclogy of a recognised
Wniversity or equivalent. (ii) 5 wears’ experience in
Chemical and Bactericlogical method of water and sswage
including, those relating to control and operation of water
and sewage plants. The MNotes below Columnn No.7 relating to
this post (Sciegntific OFfFficer) are not relevant for the

prasent purposes.

2. In the 198% Rules for the post of Dgputy
adviser (Training), Respondent Mo. 1, Ministry of Urban
Development and Poverty alleviation have provided in clause
(2) that the Departmental Scientific Officer with 5 yearé”
regular service in the grade will also be considered and in
case he is selected for appointment to the post, the sams
shall be deemed Lo have bsmen filled by promotion. As  per
the 1987 amendment Rules, instead of 5 wyears regular
service in the grade, the same has bsen substituted by
"with 5 wvears regular service in the scale of Rs . 3000~4500
or eguivalent; and...” It is not disputed that the
applicant is a Departmental Scientific Officer who has fTive

»

Wears regular service in  that post in the scale of

Rs.3000-4500 (pre~revised). It is also not disputed by the

laarned senior counsel for Respondent No.l that for the
Departmental Scientific 0fficer who has been recruited in
terms of the 1984 Recruitment Rules framed by the samne
in any other Rules. It is, therefors, significant to note

that in Column 11, clause 2 of the 1985 Rules, there is a

Voo
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specific mention that the Departmental Scientific O0Officer
with 5 vears®” regular service in the grade will alsc be
considered and in case he is selected for appointment to
the post of Deputy Adviser (Trainingjﬂ the sams shall be
deemed to have been filled by promotion. admittedly, there

is only one post of Deputy Adviser (Training) in the

Ministry which can be filled up by several modes, namely,

direct recruitment, promotions and transfer or deputation
on short term contract. Thé-contention of both learned
counsel for the respéndents is that Column 11 has to be
read with Column 8 i.e. the Departmenta@Scientifiq Officer

must have the same educational qualifications as eligible

candidates far promotion to the post of Deputy
ﬁdvi&é?r('fraining)w However, the specific provision of the
Rules i.e. Column 11 cannot also be ignored and must be
given effect to. Clause (Zj of Column 11 specifically

provides that the.Departmental Scientific Officer with 5
vears regular service in the grade will also be considered
and 1if he is selected, he is deemed to have been filled by
promotion which, in our view, does not necessarily mean
that he should have the essential qualifications prescribed

For other eligible candidates for promotion. As mentioned

“above, the Rules themselves provide for wvarious methods of

recruitment//appointment to the post of Deputy aAdviser

(Training).

10. It is settled law that the general provisions
dealing with promotions and educational qualifications

relating to promotions cannot supersede the specific
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provision relating to a Departm@ntai Scientific OFfficer.
If the Departmental Scientific Officer with 5 wears regular
service in the post, who did not have the Degree in Civil
Enginegring, which is one of the essential conditions
prescribed for direct recruitment/promotion was to be
excluded, the rule making authority need not have enacted
the specific provision in Column 11, Clause 2 of the 1985
Rules. The rule making authority being aware of the fact
that in the case of the Departmental Scientific Officer who
has been recruited under the 1984 Rules, there is no avenue
of  promotion, theréfure, & spedific provision for that
anfficer has been  provided in Column 11, Clause 2. £
Departmental Sbi@ntific - Officer with thea requisite
gualification of 5 vears” regular service in the post will
also be considered for selection and if he is appointed is
deemsd to hawve been filled by promotion and not ;by the
other methods prescribed in the Rules i.e. direct
recruitment/deputation or short term contract basis. If
the intention of the rule making authority was to prescribe
the same essential gualifications for direct recruits and

promotees for this post, then there would have been no need

#

{i

ta provide the pecific condition applicable to a3
Departmental Scientific Officer with 5 years®  regular
service in that post. In Column 10 of the schedule which
provides for promotion/transfer on deputation (including
short term contrac@, the officers who are &ligible for

consideration have besen given, including those who possess

‘the educational qualifications and experience prescribed

for direct recruits in Column 7. This provision is absent

V-
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in  the case of Column 11, clause (2) which deals with the
Departmehtal Scientific Officer with 5 vears regular
service in the grade who if selected and appointed to the
posf of Deputy adviser (Training) is deemed to have been
Ffilled by promotion. In the absence of any other éssential
qualification applicable to the Departmental Scientific
Officer -who can be considered for the post of Deputy
Adviser (Training), it appears from the 1985 Rules that no
other qualification  is applicable except what appears in
clause (2) of Column 11 of the Schedule, although the
selaection process may be treafed as a promotion method. In
our view, therefofe, taking into account the specific
provision of the Recruitment Rules of 1985 applicable to
the facts bf this case, it cannot be held that the
applicant does not possess the requisite essential
qualifications for making him eligible for consideration to

the post of Deputy Adviser (Training).

1. One other argument submitted by the learned

*f

senior  counsal Tor the respondents was that in the case of
one of the former Scientific Officers in the Ministrv, Dr.
I Radhakrishnan, he was appointed in 1983, i.=2. prior to
the coming intoc force of the Recruitment Rules of 1985.
With regard to the other officer, namely, Or. H.C. Arora,
details have not been given. To our mind, both‘these cases
aré not germane to the interpr@tatioh of the 1?85 Fulas

and, therefore, we do not wish to say anything further.

12. Before we part with this case, it would also

be relevant to mention that on opening the sealed cover of
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the result of the meeting of the Selection Committes
(Personal Talks) held on 10N4-2002 by Respondent No.Z2/UPSC
we find that four officers, including the applicant, had
been called Tor personal talk who had attended the same.
The Committee has recommended the applicant for appaintment
on  deputation to the post of Deputy adviser {(Training) in
the pay scaie of Rs.12000~16000 (revised) in the Central
Public Health and Environmental Engineering Organisation,
Ministry of Urban Cevelopment - Respondeht Mo. 1. Having
ragard to the provisions of Colﬁmn Mo, 11, Clause 2 of the
schedule of the Recruitment Rules of 1985, the asppointment
of the applicant to the post of Deputy Adviser (Training)
shall be deemed to be filled by promotion and not by

deputation. .

13. In case the intention of +the rule making
authority was to provide that with respect to the
eligibility of the Departmental Scientific Officer, the
same eligibility conditions as provided for promotees Was
applicable, there would have been no need to provide a
specific proviéion dealing with them. In our wiew, this

special provision applicable to the Scientific Officers

=
e

th 5 wears regular service in that post who is made
eligikle for being cpnsidered for the post of Deputy
ﬂdviser (Training) has, therefore, to be read as an
exception to the general provision contained in Column 8 of
the Rules. In the circumstances, the specific provision

applicable to the Departmental Scientific Officers will be

applicable to the applicant in this case. The contention

P
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of the learned senior counsel for the respondents  that~
column 8 would be redundant cannot be accepted as  both

- columns 8 and 1l can and should be read‘harmoniously.

1l4. Therefors, in the facts and circumstances of
the case, taking into account the relevant provisions of
the 1985 Rules, we are unable to agreé with the contentions
of the learned counsel for the respondents that the
applicant does not possess the eligibility conditions. It
is nobodyfs.case that the applicant is not a Departmental
Scientific Officer with more than 5 vears regular service

A
\“Ez. in the post at the relevant time of cut off date.

15. As  mentioned above in  accordance with

Tribunal’s order dated 8.4.2002, the applicant had been
provisionally allowed to appear in the interview/personal
talk held on 10.4.2002 by. Respondent MNo.2  /UPSC.
Accordingly. part of the reliefé have already been granted
i.e.consideration for the post of Deputy ﬁdviser
(Training). As we have found that he ié eligible for being

&J? s0- considered and appointed as per the 1985 Rules and .has
| alse  been recommended by the duly constituted Committee an
10;4,2002; the respondents are directed to take) further
action for issuing the appointment order to the aplicant-to

the post of Deputy Adviser (Tréining), This shall be done

as  expedi sly as possible and in any case, within one

month from date of receipt of a copy of this order. No

(smt. Lakshmi Swaminathan)
Vice Chairman (J)

(ovinda éf e
ember| (47





