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.shri S.M. Juyal,

ciy (F) Branch,
HG BEG and Centre, ‘ )
Reorkea/ 247667 -applicant

(By Advocate Shri M.L. Ohri)
—Meraus-
1. WUnion of India through
Secretary .,

Ministry of Defence,
South Block, MNew Oelhi.

3y

. The Secretary,.
Ministry of Personnel, Public
Grievances and Pensions,
Department of Personnal &
Training, North Block,

 Mew Delhi.

£

Enginger~in-Chief,
Army Head Quarters,
OHE PO Mew Delhil.

4., Commandant,
BEG and Centra ~Respondants
Raentres 247667

(By advocate Shri R.P. Aggarwal)

Bw Mr. Shanker Raju, HMember (J1:

applicant  impugns DOPT OM dated 19.11.1997 as
well as  order dated 24.3.99 passed by the respondents,
whareby revised penszion of Rs.1680/- has besen deducted from
the revised pay of applicant. Quashment of the above has
been sought with direction to respondents to refund the
pension and Ffurther not to deduct fraom his pay w.e.T.

1.1.1996.

%. applicant retired as a Clerk from the @army on
Z1.1%2.1985 and was accorded monthly pension of Rs . 552/~

W, f. 1.1.86. He was re-employed as LDC on a ciwil post




(2}
on 16.10.84 and his pay was fixed ét Rs ., 1400/~ p.m., nut of
which & sum of Rs.537/- was deducted as being -the
un-ignorable portion of peansion. DOPT  wide DM' dated

1...4.87 decided to deduct the enhanced pay from the

o

re~amploved pensioner w.oe.f. L.L.1986.

A, Tha aforesalid 0M was challenged bafore the
Gpax  Court. By the following observations in  Unign of
India v, G, Yasudevan Pillay, 1995 (4) R3J 320 0O0M was

declared unconstitutional holding the esarlisr decizion of

nat taking note of pension while fixing Py @ f

»
"

#f

gx-servicemen on re-amplovmant based on good reason

"15. Despite the aforesald decision being of no
ald in the present cases, we find no logic and
basis for classifying the re-emplovment persons
on the basis of their being on  emplovment on
01.01.1985, Indead, no justification has been
canvassed before us. The decision which held the
field before the impugned Memorandum is not
taking note of pension while fixing pay of the
ex-sarvicemen on re-emplovment, which was basesd
on good  reasons, had no good reason for its
reversal, as enhanced pension was not confined ta
those who were in emplovment on QL.0L.1284. The
impugned decision is, therefore, arbitrary and iz
hit by aArticles 14 and 14 of the Constitution.
We, therefore, declare the same as void.,”

4., On implementation of the above decision DOFET
vide OM dated 14.10.97 decided not toe  deduct from pawy
enhanced pension while fixing the pay 'bf @x~servicamnan.
After recommendation of the 5th Central Pay Commission and
ol gl implementatioh the Government issued OM dated P.11.97,
inter alia, providing that an amount eguivalent to revised
p@n&ion‘ (excluding ignorable portion of pension wherever
permissible) effective from L.1.1%994 and theﬁeafter shall
be deductsd Ffrom the pay of  a government servant on
fixation of pay of re-employed pensioner. applicant’s pay

was  fixed at Rs.45%90/~ and an amount of Rs.1480/~ was
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deducted - as  reviszed pension. gagainst this applicant

- preferred & representation, which was forwarded by the L.

col. Administrative Officer to the Engineer-in~Chief, Army

Meadguarters.

5. By an order  dated 17.2.2000 request of
applicant was rejected on the basis of clarification
circulated by tha Ministry of Defence on 24.3.1999, giwing

the present 04.

53]
[t

ri

S Learned counsel for applicant, $h. ML

Ohri contends that =arlier the &apex Court upheld the
decision  of  the Government of not taking note of pension
while fixing pay of ex-servicemen on re-emplovment and
found it to be based on good reasons. Finding no  good
reasons  for  its reversal OM of 11.9.97 has been declared
unconstitutional" In this backdrop it is stated that the
anly difference is that on the zame principle and reasons
which have been declared irrelevant the Government now  in
the wake of recommendations of the 5th  ope re~iterated
their earlisr decision deducting enhanced pension from the
pay of re-employved ex-servicemen which is against the ratia

laid down by the apex Court and bind

=

ng on Central

Governmant .

7. ANy instruction over and above the dacizion
of  the apex Court to make its implementation otiose being
contrary  1s  liable to be struck down. It is in this

backdrop stated that an administrative instruction cannot

infiltrate on to an arena covared by the Judicial

]

pronouncemants. The learned counsel contends that DOPT OM

iz arbitrarwy, discriminatory and wviolatiwve of “Birticles 14
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and 1& of the Constitution of India. aAs applicant has
retained option under Rule 19 (A) of the CCS {Pension)
Rules, 1972 to retain the military pension the action of
the respordents is double edged as, Firstly his qualifying
service rendered in army has not besn counted and secondly
the benefit of pension which is revised has been deducted
from his revised pay. according to Sh. Ohri as theses
instructions supplant Rule 19 of the Rules ibid and  is
contrary  to it the same cannot stand scrutiny of law. It
is contended by S$h. Ohri that though applicant has noet
apted  the provisions of OM dated 7.11.97 but has opted for
fixation of pay but that would not amount to an option for
deduction of enhanced pension. according to him, the
aforesaid OM does not provide that the pay of re-smployed
pensioner will be fixed at the minimum of the pay ascale
without .giving the benefit of past sesrvice. alleging
discrimination vwig~a-vis military pensioners getting
absorbed in Public Sector Undertakings it is contended that
na  such  deduction on revised penszsion is made effective

therein.

s, It is lastly contended that pension is a

deferred wage to re-emploved military pensicners.

9Q On  the othsr hand, &h. R.P. fBggarwal .,
learned counsel appsaring for respondents contested the 04
and vehemently opposed the contentions. aAccording to hih,
as a policy decision OM dated 7.11.97 was issued by the
Govarnmant according ‘tb which initial pay of re-anploved
government servants who retired with a pension or any othear
rétirement banefits arda whose pay was fixwmd on

re~emplovmant with reference to these benefits or ignoring

1¢
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a part thereof, and who elects or is deemed to have slected
to be governed by the revised scales from 1.1.1996 shall be
fixed in accordance with the provisions contained in Rule 7

of  the O0S (Revised) Pay, Rules, 1997. #As per the above

v

rules. pay of applicant was fixed at Rs.45%90/- and a sum @f

s, 1680/~ is deducted from his pay. According to him, pay
of applicant has not besen fixed as first entrant on issus
of  these orders, as such he is not entitled to the relief

claimed.

10. shri aggarwal statss that the decision of
the apex Court was on ths issue of applicability of OM

ismsued In

3

eptember, 1987 as tWwo persons who  wWere In

£

re-employment on 1.1.1986 and in this backdrop as thers was
na  reasoconabls ﬁlassification oM was set aside but  azs  Om
dated 19.11.87 is based on the reéommendations of the 5th
CPC accepted by the Government OM dated 14.10.87 is ﬁot

applicable. ' .

11. We have carefully considered the rival
contentions of the parties and perussed the material on

record.

12. & policy decision of the Government has no

immunity from Judicial review if the policy decision is

mala fide, arbitrary, discriminatory, violative of ﬁrticles.

14 and 1é of the Constitution of India and is contrary Yo
the public interest the sams can be interfered with as held

by the aApex Court in Uiar Sugar Workers Ltd. W el hi

Al . & . Dthers, (2001) 3 SCC &35, Bandgalore Medical Trust
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Yo rMuddappa & Others, (1991) 4 SCC 54 and State of M.P.

v. University Colleds Pensioners Association, {(1994) 2 SCC

Y 13. While dealing with the vires of OM dated
11.9.§7 which lald down deduction of revised pensian f ron
fixation of pay fTor a re-enrolled ex-serviceman having
regard to the earlier OM taking note of pension while

fixing pay of the ex-sarviceman on re-employmant, which was

based on good reasons, and as ho good reasons hawe

ceme-forth  for reversal, OM was declared unconstituticnal.

accordingly, by an OM dated 14.10.97 the implementation was

carried out by the Government .

l4. In =0 far as OM of 19.11.977 issued by ths
Government Is concefned, the only difference which has be&n
im it pertains to recommendations of ‘5th CPC to be
effective from 1.1.96 and the reasons have remained
unaltered as contained in OM dated 11.9.87. Once the Apex
Court has found to include the enhanced pension on account
af  Aarmy  serwvice  to an ex-aserviceman in absence of any
reasons gome~forth to justify such an action the OM cannat
be sustained in law. & policy decision of the Gowvaernment
which has the effect of infiltratiﬁg on an arena coverad lw
judicial orders like in the present case decision of  the
apex  Court (supra) the sams cannot stand scrutiny of law,

as held by the apex Court in Anil Ratan Sarkar v. State of

Went Bengal, (2001) 5 SCC 3Z27. torszover, thera cannot be a

discrimination between those for whom compliance has bean
dane by the respondents through OM dated 14.10.%97 thoss who
were beneficiaries in new employment on 1.1.1986, as

applicant is similarly circumstance a re~employed pensioner
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an  ex-serviceman hé cannot be meted out differential
treatment- without apy reasonable basis. & decision of the
Government has to paés the test of reasonablensss laid down
under Article 14 of the Constitution of India. Not only
the reasonablengss is to be established but a nexus with
the abject sought to be achisved should also bean
demonstrated. @as no reasconable criteria has come~forth and
eztablished in absence of any justification the decision of
the aApex Court holds good against the memorandum issued on

19.11.97.

15. The aforesaid memorandum is against the
public policy and is against public interest as well.
While fixing the pay of a re-employed it takes into account
pension received by him as the same is not a bounty and is
in the nature of deferred wage. This is also fortified on
the ground that the qualifving service of such
re-amplovmant rendered in  army cannot be counted as  a

qualifwving service. The same is In the nature of deferred

)

NG . The aforesald amount is not even remotely cqnn§bted
or any reasonable nexus with the amount of pay, ra+@ﬁﬁgliﬂd
person  is expected to get in a civil post. Though pension
on & gualifyving service and fixation of pay are two
different aspects, but. having regard to Rule 19 of +the
Paension Ru1e$,ribid on an open re-emplovment to render army
S@ervice counted fowards,qualifying gervice or ko continue
to  draw military pension in the former military pension &
r@~enrolled government servant earned to draw his pansion
and has to refund it whereas in the latter casse his pay is
ta fix accordingly. Whatever has besn drawn earlier as a
pension is on the basis of rendering service, whereas an

re-gnrollment and on  exerciss of option to not to  have
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their @sarlier service counted fixation of pay and

increments accorded by virtue of rendering service on
re-enirollment  sams  cannot  be reduced by deducting the

enhanced pension which a government servant is  legallw

bt

entitled and owed on account of his earlier service. any
administrative instruction which has no reasonable nexus
ard raticnal 1s contrary to Fule 19 and being an

administrative instruction it cannot supplant the rules.

1é. High Court of Delhi in L. Col. B.R.

Malhotra v. Union of India & Others, 71 (1998) DLT 498 in

a4 rcase where a army man on. absorption to Public Sector

Undertaking, the following observations have been made:

5. Taking the first point raised by ths
petitioner regarding non-payment of disability
pension, I find the defence raised by the
respondent without substance. Pension is not a
baunty 'nor an  award. It is a deferred wage.
Simply 'because the petitioner got absorbed in &
Puklic  Sector Undertaking and that too in public
interest his deferred wage i.e., Tthe pension
ssrned by him could not ke denied. The 3Supremns
Court in the case of Smt. Bhagwanti v. Union of
India reported in AIR 1989 Suprems Court 2088,
held that pension is paid on the consideration of
past service rendered by a Government sarvant.
The pension is linked with past service and the
avowed purpose of the Pension Rule is to provids
sustenance in old age. Therefores, simply bacauses
petitioner was allowed to get absorbed in  BEL
after getting retired from the army his deferred
wage fTor which he becamse entitled could not be
deprived to him."

17. If one has regard to ths above, therse cannot
be discrimination vis-a-vis emplovees absorbed in  Public
Sector  Undertakings and those civilians who on  enrollment

retired from government service. @ hostile discrimination

without any reasconableness is an anti thesis to the fair

L/ play and equity as wall.
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185, In so far as decision of the coordinate

Q@ﬁch in Brii mMohan  v. Union of India, O08-323%4/2001
decided on  27.5.2003 where the deduction has been found
justifisd is concerned, though sticking to the doctrine of
precedent and without disagreeing with the same and as the

n of the coordinate Besnch iz per incuriam of the

Qo
N
&
3
b
3]
| ontd
Q

decision of the apex Court in Pillav’s case (supra) relying

upon the decision of the apsx Court as binding under
article 141 of the Constitution of India the same is to be

ignored.

ﬂ
et
=
(B

19. In so far as limitation is concernsd, in

light of the decision of the Apex Court in M.RB. _GUpta .

Union of India, 1999 SCC (L&S) 1273 the fixation of pay and

deduction thereof is a recurring cause of action effecting
ta the disadvantage of the salary of applicant every month
baing a continuing wrong 04 is within limitation as

snvisaged under Section 21 of the Administrative Tribunals

Z0. In the result, for the foragoing reasons, we
do not find any justification and reasconablgness in  0OM
dated 19.11.97 in so far as it operates to deduct the
enhanced pension Ffrom pay and declare it as ultra wvires.
goecordingly  the 0a is  allowed. Impugned order dated

4.

[

L1999 is quashed and sest aside. Respondents are

3

Q

irected not to deduct from the pay of applicant snhanced
pension w.e.f. 1.1.96 and'whatever has besen deducted s
far =shall be refunded to applicant with arrsars within a
period of three months from the date of receipt of & copw

of this mrdmr No costs.

P oot

]
(51anker Ra%u) (V K. Magotra)
Member(3) Member(A/
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