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Chief Secretary,
Govt. OfNCT of Delhi
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New Delhi.
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lyth floor, I.S.B.T Building
Kashmere Gate, Delhi

••Respondents.(By Advocate: Sh. N.K. Singh for Mrs. Avnish Ahlawat)
453/2nno

Upendra Agnidev

R/n Sharma
New Delhi '

3.

4.

(By Advocate: Shri S.K. Gupta)

Versus

•Applicant
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1- Union ofIndia,
Through Secretary
Ministiy of Water Resources,
Sharam Shakti Bhawan
New Delhi.

2. Lt. Governor of Delhi,
Govt. ofNCT ofDelhi'
Raj Niwas, Delhi.

3- Chief Secretary,
Govt. of NCT of Delhi,
I.G. Stadium, I.P. Estate,
New Delhi.

Chief Engineer ,
Irrigation & Flood,
lyth floor, I.S.B.T Building
Kashmere Gate, Delhi.

(By Advocate: Mrs. P.K. Gupta)

O R D E P

Member (.T|.

As the facts all these three Original Applications are
Identical and the questions of law involved in them are also
same, they are being disposed of by this common order.

2. OA 452/2002 and OA-4S3/2002 were earlier partly
by this Tribunal by a common order dated

06.04.2004. The relevant part of the said order reads as
under:-

appeartag with sS''aK Gupta" le^n°edthough raised several legal 'ondtrn3 to a^all
grounds^, ^^latio^n'̂ of Ru?e^^and non-furnishing of first-aid' se c^d st"ag:
advice of the CVC has been raised to call fw
quashing of the orders.

4.

VK

OA 70/20nfi

0A-452/2nn9.

with
OA-453/20n?

• Respondents.
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OA:453/2002'

placingreliL^cT ot TT- applicants
Apex Court

1 -.r )-•• M ' ^ggarw^l (.T-r
Of cvc!r4 non-fu^ishing

concerned" ifLStated'
rule If « H I the aforesaidWrn^eff earlir'lflh'i
witnes«?p«? it j examination of
Officerto I" '"f'datoty upon the Inquiry

appearing m evidence against him.

lounsl^oter.^"'"^® '̂'̂ contention, learned seniorounsel places reliance on a decision of thie Apex
Court in MimstiiofFinance 9 r d u
(1998 Pl^sc 7971 r 7 R^mesh

r'LT ?•>"« ~= ;s ,:z
oonsequLt"orfen ^ '̂ e

OA 1826/9fi"®r^° the decision of the Tribunal in
of InH7= J gj^araniHangh Khuran. v,2HEdia_ai2cL_0iirdecided on 14 9"200lir^
SpMd contentio? hal' been
stated tt?T furtherance, iHsthe Goverlent fn CW "s/IooTa^d

Srr.'sSoT" °' •-
sta[ed'°that' '"''P"''' concerned, it

authorities at bothTe'steges''
furnishing of the CVC report vitiates th^nqu"™"

Bhardwaj ''learna? '̂̂ hand, Shri Asliwani

^ateV ''concerner"t7itated that the same has been complied with as



OA 70/2nnfi

OA-452/Qnno

with
OA-453/'2nno

his stateme^iwchTs " Sive^

taWrvltd'" " Of

y the disciplmajy authority to hold the
apphcant guilty of the charge.

not ad^udiclteS °'A- are
la On careful consideration of rival
contentions and after scanning through the

a definite'̂ Proceedings record, we have come to
14 fl81 ar*. provision of Rule14 (18) are mandatory in nature and substantive

fnTh^r^; of prejudice shall notTpJym the light of the decision of the Aoex CmZ Z
(JT 1996

evidence R"le 14 (18), on examination of

explain any circumstances appearing in the
evidence against him. According, the'sine qua
ermi;;ation T^e" .°nU"^ g-f"an^d
SrSe.™ o'-^-^tanles appraHn '̂J '̂
84ig'̂ Tin^^ Statement recorded onopp^y-. ir-or^i.r- -
questio^o^yot t»t'rs:ff„y^f„r'
against thl t circumstances appearingagainst the apphcant on the basis of evidencf
bemg put to him. cviaence
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r ?e f"
opportunity to the detaquent to°be''quesUoned
facilitatpt" appeanng against him. This
ttt^o^trnr BvL'otthere is no valid compliance of fte provSion!'"" '̂

vll'iriii^ prejudice is concerned, the
upMd b1 th^ has teen

n &B^BameshXcase
suLa rt»^ .^harani't Singh t^hi.rana's

mpti 1''voided by the Tribunal while giving ameticulous and detailed finding o^ "L
comp lance of the provisions under Rule 14 Msi
bid being amandatoiy substantive procedure!
attraSedtut P''®J"dice would not be
then bv established
circiimsst putting the evidence and
of ui ^PPli^ant has been depriveda reasonable opportunity to defend which

ciictctea in the procedural rulp«! ^xrhir^u •
substantive in nature, its non-compliance goes

sutticient to vitiate the inquiry.

18. In so far as the supplv of CVr rPt-,r.T.<- *

o™™f, U" i S'Vaf
penaltT'̂ orde^^^ aforesaid

arssr'z »• -"-Vsidr-.:

zi tAgarwaVs case (supra).
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OA-4S3/2nn9

reasons recordedabove O.As are partly allowed. Impugned

set aiwe" 'n both the O.As arej. + . ' ^ result, the respondents are
servS H .'•^instate the applicants inservice. However, this shall not preclude them
from proceeding further in the disciplinary
proceedings against them if so advised from S
stage of supplying the copy of CVC report. The
intervening period shall be regulated by the
respondents as per FR and the orders to that

thrlf f """'hs from
nrl 'his order. Noorder as to costs".

3. The respondents have filed W.P. (C) Nos. 18387/2004
and 19395/2004 respectively against the aforesaid common
order before the Hon'ble High Court of Delhi. The High Court,
vide its common order dated 29.09.2010, remanded the case
to this Tribunal saying that all contentions urged and pleas
raised in those OAs were not decided by this Tribunal. The

relevant part of the said order is as under;-

"14. The Tribunal has remanded the matter with

examTnf fh" inquiry officer should
aZ «, respondents as per the mandate of ,

CCS(CCA) Rules andadditionally that the Disciplinary Authority
thepartment pertaining to the penalty to be levied.

15 Now, if the respondents can make good the

41"and"]^
55 o? th P^® 5.1, 5.4 andof the Grounds, that would mean that the

tire inquio' report stands vitiated and it would

a- 'alsr^a J®*'' °PPOrttmity of defence
evidence. ' 'Scoring

16^ Now, If we allow the two writ petitions and set
aside the findings returned on the two pleas as
atore-noted, we would be compelled to restore the
two Original Applications for adjudication on the
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wLtli
0^:453/2002

that the department wou7d We to rect°ifyth"r"
deficiencies pointed out bv X Trih . I °

r rs «>•'' S.«
Authority still ''Inflict Disciplinao'
the respondent! ^ "P™

liLto"whiT'°" •f '̂-ther
whichall issues to be decided and not only afew.''"'""'""

18^ In our opinion leaving open the two issues of

Wh :rhavrt?r" res^on^wo^d mean th^r"
obviously be foughf battle would

sdL of fv, » covered the entire sweep of the
If not H Tu '®'=hnical issues decided by it for

s!f?'••»"".'Kvr
=rS"'?fTra^udicated whether non c"5Sncc V'th Z

fx SraTfs'̂ d
decision reported as 1980(3) ^SCC "^nd. q

SHSStsif^S
r965"rs";e1fto'r'prejudice rXie^IC
Courtirthrri" S"P'-«ne
484 Moni qS ^^^^sions reported as 2008 (3) SCC
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OA 70/20nfi

-QA:452/Q002
wall

Ltosedbeing
r?/£?S5~
respondents ' from' Tervice '̂ buT'" fh®

:rsrrb'rt

mmmof the law pertltag to ftTsSS plet
23. Impugned order dated 6 4 9nn^ jr.
and OA No 4S9 /onno _i /-> ' ^ 's set. aside^ iMo.^:)2/2002 and OA No4S'^/9nno ^
remanded to the Tribun-.l . are
with a direction'1-h-,7 ,n

5SdV;t^
~ ™

two Origr::r"oZ[' --d-ide the

Registrar of the Tribunal.

^5. No coHts".

'• directions of .^e High Court,th:s Tribunal considered both ti.e aibrenaid O.As again
and v.de Order dated 04.07.2011 again allowed the.n and
toected the respondents to reinstate the .-tpplicants tn
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service with all consequential benefits. The relevant part

of the said Order reads as under:-

"14. We have heard the learned counsel for
the applicant and learned counsel for
respondents and have perused the entire
record. A perusal of the earlier Order of this
Tribunal dated 06.04.2004 in both these O.As
would reveal that they were partly allowed and
the respondents were directed to reinstate the
applicants in service for the following two
reasons:-

(1) Non supply of the CVC report.
(2) Non-compliance of the mandatory
provisions contained in Rule 14 (18) of the
CCS (CCA) Rules, 1965. '

However, they were given liberty to proceed
turther in the disciplinary proceedings against
the applicants from the stage of supplying a
copy of CVC report, if they were so advised,

15^ The High Court considered the aforesaid
Order in the respective Writ Petitions filed by
the Respondents but they have remanded
both the O.As to this Tribunal vide its
judgment dated 29.09.2010 for fresh
adjudication on all contentions urged and
peas^ raised in the Original Application
especially those in Paras 4.12, 4.16, 5.1, 5.4
and 5.5 which are reproduced elsewhere in
this order. The High Court further observed

judgment that this Tribunal in its
Order has dealt with only the aforesaid two
technical pleas but ignored pleas of substance

u i applicants could show thatthe bridge collapsed due to a faulty design and
m respect of the evidence sought to be
brought on record that they permitted sub-
stand^d material to be used, could establish

correct, theywou ave successfully demonstrated that
me Charge of permitting sub-standard
material to be used was sustained ignoring the
said pleas and deficiency in the evidence
brought on record". Again the High Court
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observed that if the applicants "can make goodthe contentions urged by them in pia 4?2
and p^a 4.16 and the Grounds urged in para

memf'LT the' fhat woSd-ate^d^worh^
opportunity of defence as also a case of thJ

Th^High'̂ c'̂ '̂ '̂ t'?,""""® 'material evidence".
Tribunaf to «H- thiswh^crtii-e r Of trmr"

Vunon-compliance of Rule 14 flRlof the CCS (CCA) Rules ,v ' 'the High Court observed &at ft harnoT bet '
established whether the non-compliance of the

oresaid provision has prejudiced the defence
considering the pleas in paras 4.12 416ILd
grounds urged in paras 5.1, 54 emd 5t

iX"' hasTefie^upon
Kumar R ° ^°urt in Sunil
Ors. (igSO^sTsc'c Bengal &co„). ri,i,sr'vr„s;
Ministi^^ ofVfnancfnnf'vs '̂̂ S ^h
(1998 (3) see 227), Ramesh

hi- CVC advice not
aZZtl rth V"' ^PP"cants is concerned
no?ed h? % ® has
State Banv Court in
1992 (6) SC 67-^ h ^g^arwal, JT
thaf factored the fact
Ipp ia^tt r dismfss thecippncants irom service bnt thr.^ • tauthority has levied alesse^penalty""''̂

4% Ind Applicant in Parasadditraf•V^c^ent bee^
permitted by the Inquiry Officer but the
respondents have givL Lm only some of
for provWh'̂ "?^®"'̂ """ial documentslor proving his defence were not given He has
also stated that some of he crucial doour^ents
were supplied to him on 1,3,5 and 7o^pril!
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earned °f those documents hasaused serous prejudice to him The

requSt °o? aforesaid
document^ Applicant for additional
from^hf ^ attention
stated .issues. However, they have
?5 V documents and5 additional documents sought by the

pphcant have been given to him. They haVe
hav^ bee'̂ allegation that those documentshave been given to him in piecemeal. They
tere documents
gi^en to

o' o maintained at Circle Levelcfc bub-Divisional Level.

Con^Plete file maintained at S.S W
Office. ' •

(iii) Duties and responsibilities.

(iv) Notification issued by the L.G.

fl6 Applicant in Para
irn^n !i J'' disciplinary authority has
udL Wm compulsoiy retirement
of Hfconsidering the depositionsof the defence witnesses. In their reply the
respondents have denied that allegation.

20^ In Para 5.4, the Applicant has stated that
the case apmst him was one of 'no evidence'
?L"re": the change
and stieTfr.'®.,, contentionand stated that there was sufficient proof on
record to prove the charge.

21. His contention in Para 5.5 is that it was
proved that the design submitted Ijy M/s
Project Consultants vide their drawing have
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the cracks have been deveLp^ed Tn "S bridge
submitted by M/s Proi^rt Pn designs

rsr?":s';r£integrity on their part. In this rpo-orH •

lZlTm\o\Zwas stopped by the"Gort.°of1!lCT of DeSi
approached the Arbitrator Th i r
Govt. of NCT of nPlh K r
that thV °^lhi before the Arbitrator wastnat the cause of the n_ • ,

learned Arbitrator'°dated ig'o^Tggg "mad"
Tpii^^aLts ~-
quite relevant in this context
of the Govt. ofNCTof DelhTh 7 =°"t'=ntionArbitrator was fhal the Mure1°f7h'̂ '̂'"'""™

and''defective di '̂̂ inadequate
supplied bv the Prepared and drawings
ArbSr ^aiLe to'tr"'"'';
"evi'Hpnr^^ 1 ^ conclusion that the
on "count M"- of the stmcturc-
drawings" The designs and
Award fs as under:

th^ ^Respondent contends thatthe failure of the structure is on
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account of poor workmanship and
use of sub-standard material by the
Claimant. Whereas the Claimant
contends that the structure has
taled on account of inadequate and
defective designs prepared and
drawings supplied by the
Respondent.

I'L evidence led by theRespondent does not support his
a- that the Claimant had

executed the super-structure work
Wito unsound workmanship and
sub-standard material as a result of
which one span has collapsed.

J^-2 The work was executed by the
aimant under supervision of the

Respondent's engineers. Also the
work as executed had been
accepted and paid for without any
reservation by the Respondent, at
the relevant time.

7.3 On the other hand evidence
j mdicates failure of the structure

on account of inadequate designs
and drawings. This is also borne

inspection as thecollapsed span has broken at the
location of about % to 3/8 of the
span from the end where both shear
as well as flexural reinforcements in
the mam girders were inadequate,
orptudinal reinforcement in the

mam girders was mistakenlv
cur ailed m the drawing at 3/8 of
toe span instead of % of the span
from he end and as such
exura] reinforcement actually

sectkJJi ™ drawings at thesesections was inadequate."

aLnIt^^h^°'f • objections
gn Cou.t of Delhi vide OMP No. 174/1999

OA 70/200fi

OA-45a/200^

With
OA-453/2nn9
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OA-452/2002

aOih
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S 04 20n'̂ '®H- decision dated^9.04.2003 dismissed them and upheld the
aforesaid findings of the Arbitrator The
relevant part of the said decision is as under:-

"13. In the case on hand, the
arbitrator noticed that the
work was executed under the
supervision of the engineers of

petitioner-objector.
Further, the work as executed
was accepted and payment in
respect thereto was made
without any reservation. On
the basis of evidence produced
before him, he concluded that
the failure of structure was
rather attributable to
deficiency in designs &
drawings. Spot inspection
also, according to the
arbitrator, led to the same
linding."

24. The aforesaid Award and the
decision of the HonWe High Court on the

bjections filed by the Govt. of NCT of
that' r ®"®'ned finality would showthat It was categorical finding of the
learned Arbitrator that the collapse of the

inadequate and defective designs and the
drawings supplied to the Govt. of NCTD
and not because of the poor

matertrf ^ubstanLdaterid.1 by the contractor. Therefore
the respondents failed to prove that the
pp icants, as In-charge of the

construction of the Bridge were
respon,sible for collapse of the' briTge
SarCnTT ^Sainst themTnaepartnienial proceedings also.

25. Now let us see the report of the
mquiry officer dated 30.05.1998 in

wi:
19 02 ICQQ ^"resaid Award dated19.02.1099. According to the
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Prosecution Witnesses, the concrete was
weak and the bridge was liable to
collapse. Further, they added that many
of the concrete samples had honey
combmg and voids proving that the
concrete had not been compacted well
resultmg into the reduction in the
strength of the concrete. Therefore, the
Enquiry Officer held that the charges
against the applicants have been proved.

Arbitrator asupheld by the Hon'ble High Court and
the report of the Enquiry Officer in the
departmental enquiry proceedings have
entirely opposite conclusions on the
issue which is the crux of the matter.
The argument of the learned counsel for
the respondents that Award of the
rbitrator and the decision of the High
ourt on the Objections filed by the

Govt. o NCT of Delhi has no relevance in
the matter, cannot be accepted. In this
connection, the statement of Article of
charge framed against Shri R.C. Sood
Superintending Engineer is quite

he structural drawings for the
C^struction of the bridge as approved bv
him was lound deficient in detailing of
remforcement loading to reduced
capacity. In the statement of imputation

ne hair crack here and- there on the

and°rfi "'ain girder of right
S 1 being ofmature/type which do appear onalmost all concrete surface in tre cove
portion outside the reinforcement alid

work' donf "'4th"'""
mortar/plaster Te ,
variation/expansion LdlntSr'"^^

vilw F^^refore. of the consideredview_ that the charges against' the
applicants were not based on any

lona e. Rather, the respondents
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themselves were of the opinion that the
fine cracks appeai'ed on bridge were
quite a normal feature and collapse of
the bridge was actually due to the
deficiency in the structural drawings for
which the applicants were admittedly not
responsible. Thus, the charge against
the applicants being baseless, the
evidences adduced against them during
the departmental proceedings have also
rendered worthless. We, therefore, find
merit in the contention of the applicants
that there were no valid evidences
against _ them in the departmental
proceedings and the conclusion of the
Enquiry Officer that the charges against
them have been proved is wrontr. In
such a situation, the other grounds
r^sed by the applicants in chaJionging
the impugned orders of the disciplinary
authority as well as the appellate
authority have no relevance.

28. Resultantly, both the O.A.s are
allowed. The impugned respective orders
ot the disciplinary authority and the
appellate authority are quashed and set
aside. Consequently, the respondents
are oirected to reinstate the applicants in
service with all consequential benefits
except the back wages. They shall also
issue appropriate orders in this regard
within a period of two months from the "
date of receipt of a copy of the order No
order as t:o costs".

5. During the pendency of the aforesaid proceedings
before this Tr.bunal as well as the High Court, 3.A.
No.70/2006 was also filed but it was adjourned sine die
awaiting the jtidgment by the High Court. However, since
Uus Inbunal once again vide its order dated 04.07.:;0H
allowed tho,se two OAs, OA No.70/2006 was also allowed
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on the same terras, vide Order dated 21.02.2012. The
relevant part of the said order reads as under:-

Placed^ ml""'"-'', identically
453/20orr 452/2002 (supra) andll/rw ? I dispute withregard to the similarity of these cases by the
part.es. Only difference in the charge shLt is
the offices " the duties ofhe officers concerned The learned counsel for
the respondents Mrs. P.K. Gupta has also

0Afa« th^"' these'-'•Ab are the same.

of the'̂ catr circumstances
np~ssi??; considered opinion, it is not
on-e ',3n P1h =ase
OA o'n hi "^his
459/9nno t premises on which O.A5_/2002 (suprsi) and O.A 453/2002 (supra) have
04''"? 20rr ''a "de its order dated
Th;. Accordingly, this O.A is allowed
2^0^)3" authority's order dated
dated ?? 04 900- authority's order

.esp(fnTeLf^.Slire°nst:e"(h\°"aSi t
• f, . • "'̂ all also issue appropriate order-
the 'dateT "eceipt'off' ™°nths fromHowever, as reTarS thl ^ue^n ff tfe^^nrt?:;:
^r^eTr^r pr'
respondents shnll n ' w concerned, the
c-cumstanLs 0"the eat"and%'"""decision to thp ^"d communicate the
penorT^ere sha '̂̂ hineic siiall be no order as to costs".

6. The respondents challenged orders in all the three O.As
again before the Hon^le High Court of Delhi vide Writ
Petitions Nos. ,054/2012, 1228/2012 &, 5792/2012
rcspecuvely. The High Court again, vide its orders dated
22.04.2013, remanded all the three cases to this Tribunal on
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the ground that the .ssues highlighted by the High Court in
order dated 29.09.2010 were not considered by this

Tribunal. The relevant part of the said order reads as under:-

and ordr'daTefAprt^6%'Z"^""'Tribunal had dealt w'Jh o°nly ?wrple'::re' th'e t
not^dea/^th tht'^trr

urged in sunnnn- fi. f r grounds
be considered whialrfb '
not ensuri^o the ^ ^rred in
wa.s sought after hold'i'"'̂ T® whereof
and the effect thereof If th ^
show that the bridge n®
de«.gn and nre peefo^r'̂ 'H ^
brought on re^rd th<-^ be
Standard material tn h w Permitted sub-
Ground 5.4 uraed wa^ ^ establish that
successfully demonstrated" That
permitting sub-standard material tn h ''f®
sustained ignoring thf^ o . , , ^^sed was
i" 'he evidence brought oiTl^t^

the IZ-"t'r'̂ d'irlct': ""f
Should e.xam 1: t'
mandate or™^ 4 P^r the
and additionally that the" n •
should supply \h„ ^.soiplinary Authority
-P-men-perta,n^.fg;^--L-;t-btli°;d"-
contentiOT'̂ s'urg^d''by th°em'̂ °'''' ®°°'̂

nras also a ease o thl "PPP'-'̂ n'ty of defence
material evidence. inquiry officer ignoring

Tribrral^u'wi'°p^.;;™ by the
adjudicated wliecher non !vhas pre,,diced thTVefr-^d eTpti^
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- P-a 4.12 andpara 4 16 and the relatable Grounds urged in
nnt^H above. It was
see 304^9 decision reported as 1980(3)

^ vs. State nf w...
O ^^^"^^ence to Rule 8(19) of theAll India Service Disciplinary Rules 1969, which is

Rnil. the CCS(CCA)Rules 1965 was held to be non-fatal except upori
prejudice caused being shown. A somewhat

Court Supreme
J reported as 2008 (3) SCO

'u ^^-^8 (3)
fs rI'I. Mimatp^^^L^inano^^.^
17. On the issue of CVC advice not being

noted The'l officers, the Tribunal hadhe decision of the Supreme Court reported

DcaJ®'' ,"i sMnk^d'::^'^•Ajgarw^ but has not factored the fact that
the advice by CVC was to dismiss the charged
Audfo^itv h°"l ""T'™ Disciplinary
aH K ® ^ penalty less than what was-advised by the CVC and in this context ha.s Tt
considered whether any prejudice was eauseci.

29' 2mo'''jhf '̂ decision dated September
onOA impugned order dated April 06
No 45r/'2009 No.452/2002 and oX
fresh ^d.^ H remanded to the Tribunal foriiesh adjudication with a direction ^h'̂ ( oii

ApdS°''̂ OriginalApplications shall be decided by the Trib^ na
iiitludmg on the two issues on which we find
ti uncated decision by the Tribunal.

the ^L^nd"°tiIn'r"'̂ ^T '̂̂ '- '̂''̂
Upender A-'̂ 'and'"®
Sh.J.M.Sharma.

Trih,, '̂f^°"' deciding the issues which the
Orioin^ /^nr upon to do, deciding the
and^ SCgSp "a Wd^- ^^"idev
04 201 1 n ™PUgned order dated July

the rnitf,.r h Tribunal has short cut
due to faultv' d "^c bridge collapsed
has heavn • nH fncavilN relied upon the fact Ihar i,-.
arbitration di..pute between the contractor ^vho
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.OA-4!, ji/2nn9

with
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Tarwis r Tf' .r
JiTuurr r - s'-a;-

has held tw ^ ^='=°'-dingly, the Tribunalthat th6 said two officers i p ^ p r^i f

s'parar'r "or^e v^:parate order dated Februarv 21 9019 fr^n
the decision dated July 0^2071 rellf'h» T"®
granted to J.M.Sharma '

21. Regretfully, the matter has to be remanded
thafthed ^8-- The reasTp isthat, the design of the bridge was approved bv the
^aperintending Engineer Sh.R.C.Sood, in spite of

deficiencies pointed out in the drawing bv the

sard^ '̂kS'̂ sTRCSoL was led of
penalty,

sillsisS

omSrs urged by the charged

unlcno™" ''
;°ttT4atsfib! ^.IrV-- wt1-

talcen would be that if ^ ^
-ould be used t rl ZTr ^
domestic proceedings.

2'clumt' ob'an7rI™^^^^itself with the issue ° h '"^'^cted
Bench of thV Con , ^
September 29 9010 wed, r°"
r,r,"°o-orl^

' ^ ^' February 21, 2012. OA
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!^°-J°/2006, OA No,452/2002 and OA

bv'the T°h^ T fresh adjudicationby the Tribunal with a direction that all issues
required to be decided keeping in view the
decision dated September 29, 2010 passed by this
Court would be decided.

25. Parties shall appear before the Registrar of the
Tribunal on May 20, 2013 who shall list the
original applications before the concerned Bench
lor fresh adjudication.

25. No costs.

27. DASTI".

7- It is in the aforesaid facts and circumstances., this
Tribunal has heard these three OAs once again.

8 We have considered the observations made by the
Honble High Court of Delhi in its orders dated 29.09.2010
and 22.04.2013. while remanding OA No.452/2002 and OA

No.453/2002, vide order dated 29.09.2010. What the High
Court observed was that this Tribunal in its order dated
06.04.2004 had decided only two pleas raised by the
Applicants but did not decide the other pleas raised by them.
The other pleas raised by them are the following:-

(1) The Respondents have not made

available the documents demanded by the

Applicant and allowed by the Enquiry Officer
and it has caused material prejudice to him.

Those docLiraents are:-

W Work files maintained- at

Circle Level in the office of
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Superintending Engineer Shri

R.M. Puttaswamy and at the Sub

Divisional level in respect of the

work in question.

(ii) Agreement number

EE/SDDV/2/90-91 entered into

with the contractor for

construction ofwork in question.

(ill) Complete file maintained at

SSW Office in the year 1993-94^

in respect of Ranhola Bridge

containing letter number

CEF/SSW/Ranhola Bridge/93-94
(PF) 3308 dated 06.12.1994 and

documents disclosing action

taken by the addressee and

endorsee authority to take

suitable action.

(ivl Duties and responsibilities

attached to the post of Junior

Engineer, Assistant Engineer,
Executive Engineeer and

Superintending Engineer while
performing duties infield.

PA 70/2006

OA-462/200g
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(V) Letter No.PS/JS/(IF)/623

dated 25.07.1995 issued by

Development

Commissioner/Secretary (I&F) to
Director General (Road

Development, Ministry of Surface

Transport) along with letter

NO.RW/NH/34066/2/95-S&R

dated 16.08.1995 issued by

Superintending Engineer

(Bridges) for Director General,

Road Development, in response to

the above said letter along with

the document disclosing action

the same.

(Vi) Reply by cwc in response

letter number

PA/JS/I&FC/214 dated

05.09.1994 by Secretary (I&F) to

Chairman, Central Water

Commission,

(vii) IMinutes of the meeting held
on 03.02.1995.

(viii) Documents disclosing the

base, data, documents on the

OA 70/2onfi

OA-4g2/2002

with
OA-453/?.nno
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basis of which Ex.S-5 had been

framed.

(ix) The documents, data,

drawings etc. on the basis of

which document listed S.No.4 of

the impugned charge sheet had

been framed including the details

of type of equipment used while

conducting the said inspection

and the codes relied upon while

framing the said report.

(x) The Applicant had

demanded the details of the

methodology adopted in collecting

and testing the core samples and

chipping concrete samples and

disclosure of their respective

standardized codes on basing

which such methods had been

adopted as stated in para 1 in

conclusions and listed document

number 3 along with strict proof

to the effect that such

instructions had been followed.

OA 70/20nfi

OA-452/20n9.

Sdth
OA-4B3/20n?.
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with
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(xi) Literature of machines

appearing in Fig.l at page of

listed document No.3 and the

maintenance register proving the

fact of maintenance of said

machines as per norms and

standards as suggested by

Manufactures to give due

performance and proof of specific

training imparted to the as core

cutting is a specialized job and

requires skilled workers and good

machines.

(xii) Documents proving the fact

that due care and caution had

been taken by NCB as stated in

para at page 2 of the report of

document listed at Sr. No.3.

(xiii) Documents, codes etc.

disclosing and explaining the

variables which are standardized

and some of which are non-

standardized.

(xiv) Documents disclosing ^

variation allowed in the result of
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chemical analysis and the

method of testing and deducting

the compressive strength and

Vciriation allowed in the result

including the disclosure of the

equipment used to test the

samples with that respective

manufacturer literature.

(XV) Log books of vehicles

number DLV-3, DED-3784, DNA-

1935, DDV-403, DAE-30 for a

period of January, 1992 to

September, 1993.

(xvij Complete Court File and

Arbitration File in respect of the

appointment of the Arbitrator and

claim counter claim of the

department in case ntimber

/o6/g8 in Suit No.2559-A/94.

(xvni Notification issued by riie

competent authority, i.e., LG

appioving the adopting of CPWD

Manual in Irrigation and Flood

Department.

/

5^70/2006
0A-452/2nn9

with

OA.453/20n'7.
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(2) Prosecution deliberately withheld the

witness Shri O.P. Sharma, the Chief

Engineer, who was earlier cited as a witness

and he was a very vital witness in the case.

(3) There was no evidence against the

Applicants as none of the prosecution

witnesses have deposed against them.

(4) it was proved on record that the

design submitted by M/s Project

Consultants vide drawing Ex.-D3A was

having serious differences which ultimately

resulted in the collapse of the bridge.

(5) The findings of the Enquiry Officer are

contra^'- to law and facts inasmuch as:

(^j the prosecution miserably

failed to bring any evidence on

record to prove the authenticity of

the CRRI reports.

(i^) the CPWD Manual and

code etc. relied upon by the

Presenting Officer were not

applicable as niandatoiy code on

trie department of the Applicant
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which was under the Government

of NCT of Delhi.

(iiij due to improper test

specimen, that were drawn from

the concrete, the tests were not

proper as a result whereof the

conclusion of the reports were

inaccurate and biased.

(6) The Disciplinaiy Authority was biased
and punished the Applicants with mala fide

as it considered the very same crack in the

bridge as "rine hair line cracks" for awarding
lesser penalty to the co-delinquents while in
their case it was described as "serious
cracks". The relevant part of the order of the

Discipl,nary Authority in the case of N.K.
Sharma, ASW/AE, Shri R.N, Sharma, AE
and Shri M.i. Farooqui, JE reads as under:-

2^.^After completion, the bridge
wab opened . to traffic nr.
13.12.1993 and had to closed
on 20.12.1993 when certain finehair cracks were noticed.
S-ubsequently, one of the three
spans of the bridge oollapsed'..".

But in die case of the Applicant, it was as
under:-
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••••After completion, the bridge
was opened to traffic on
13.12 1993 and had to be closed
on 20.12.1993 when serious
cracks were developed in RCC
girders. Subsequently, one of the
three spans of the bridge had
collapsed...".

7- The Appellate Authority's order is
illegal and arbitrary as:-

(i) it does not deals with all

the grounds raised by the

Applicant in his appeal dated

28.02.2000;

(ii) the point which has been

dealt, has not been dealt

properly, for the reasons it did

not deal with

(a) the Applicant's

request for. The

Appellate Authority

It self has admitted that

Che documents runs

into the volumes

whereas only the

inspection was allowed.

(hj on the demand

reused by the Applicant



31

'01- the supply of -34

additional documents,

9 documents which

relevant

documents for the

purposes of defence of

the Applicant were not

^supplied to the

Applicant. Whatever the

remaining 25

documents v/ere given

i!iose were supplied

j^^^irtly and some of the

iiocurnents were

complete for which

i'le Applicant had also

i-aised the objection

<:• .iring ihe course of

1' .qui^3^

("i) In the appellate order it has

been admitted by the

Respondents that the faulty
design was the reason for the

coilap.-;e or the bride but, the

persons responsible for faulty

0.4:4^2/2002
with

aA;L4S3£2p02
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design have been inflicted a

lessor punishment, i.e., only

stoppage of three increments etc.

and no action has been taken

against the Designer.

9. As regards the contention of the Applicants that the
Disciplinary Authority has not made available the documents
demanded by them, the Respondents have stated that the
Applicants have been making requests for additional
documents on every proceedings, so as to divert the attention
from the core issues and mislead the Inquity Officer and
linger on the case for his advantages. However, evety efforts
had been made by the Presenting Officer to make available
the demanded defence documents to the Applicants
considering the relevance on merits, as per, the orders of the
10, Who was the final authority to decide the demand of the
defence documents. All the relied Upon documents have been
supplied to the Applicants.

As regards the contention of the Applicants that the
prosecution deliberately withheld the witness Shri OP
Sharma, the Chief Engineer, who was cited as awitness and

very vital witness in the case, the Respondents
response was that since Mr. Sharma was astate witness, his
evidence would have been more damaging to this CO and he
had already retired from Government service at the relevant



will:
2A.-'L5^.2pp.::

*ne. .hen the case was being heard and he did not attend
the hetirings despite summons

prerogative of the prosecution to produce
served on him. Moreover, it i,-.

or drop an^•
<>-itness listed in the .charge sheet.

As regards the contention of the Applicants that there

- none of the prosecution
^ut^esses have deposed against them, the Respondents hav,
'-:b,n.ued that the Knquiry Officer has drawn his conch.:sio,.,
|--d on sufficier.t evidence advanced during the enquiry,
'••.»ed ,ori the ,T,a„;-„al documents, statement of witn.^sse,;.
"••Kl a. such, tne submissions made by the Applican, d,.„

against him is totally false.

J A
/\3 •c'gards contention of the Applicants that .

r-oved on record thac the design submitted by M/s Projec.
'̂ ^^"nsultants vide- drawing Ex.-DSA was having serio-,..
•1'"erences which ultimately resulted in the collapse oi' ,h.
'--'ge, the Respondents have stated that although som.
--.•epane.es design and drawings were also loune

t'- ofncer responsible ior such lapse have aiso been
'"-•ge sheeted .uwi suitably pena&ed by the diaciv.inar

'>t' 'Jrturai members of the bridge v,-as of
1i-ilit} an.: c.d!.i,<.;ed rhe untimejy co.llapse of the l^ridi^c.

tnai: the Applicants cannor savr

;jy poin-ii-w, out die mistakes ofotliers and furthsr /

^^^-^iJnn-Ll:eresporK.iiri!,i;:,.s on others V
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bias levelled against the
.Jibcplinary Authority, the Respondents have stated thai: the-
are after thought and are liable to be rejected. They have also
stated that there is no discrepancy in the penal orders as
.-'llegea and further that can give no benefit to the Applicants
- the.r m.sconduct was fully proved in the departn.ental
(-•nqLiirv.

A. regards the: contention of the Applicants that th-
f.nd.ngs Of the En.u.ry Officer are contra:^ to ,aw at,d facts,
they nave stated that the report of the CRRI is lotallv-

lentn., reliable and based on specimens collected at site
, .n the laboratory. They have also stated that the

'•^PWD Manual arid codes are fully applicable in l&FC
qjaitm.nt, as pe,- ,.he orders issued by the Government.

• iJicy have slated that the test, specimens have beei,
by an organ.at.on which itself either frames codes or is

---elated v„ith their faming. No doubts can be casted or,
--.srity and reliability of these experts or their organizations

' As regards the submission of the Applicants with reg.u-d
''' "i«ciplinao' Authority are concerned, thev

staced the sa.d authority has passed the orders after

the facts and points raised by the
the records and the comments and mentioning all

>.q...isite proceedings, requirements as laid down in the
CCS ,CC.. Rules, ,965. The detailed reasor,. an.
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full justifications for imposing of penalty was given in the

order. Apart from the above, the facts of the being heard in

person by the disciplinaiy authority has also been elaborated

in the penalty order, which is self explanatory.

16. In the hearing held on 19.08.2014, the learned counsel

for parties again made their submissions. The learned counsel

for the applicants, Shri S.K. Gupta has submitted the charges
against the applicants are not sustainable, as the applicants

were denied reasonable opportunity to defend their case as no

preliminary show cause notices before issuing charge sheets
were issued to them. They were also denied opportunity to
file written statement of defence which is a statutory right of
the charged employee. He has also stated that in view of the

Arbitration Award dated 19.02.1999 as aifirmed by HonWe
^ High Court of Delhi vide OMP No. 174/1999 order dated

29.04.2003, stating that the bridge was collapsed because of
its faulty design, the charges are not sustainable. As the
applicants are no way responsible for the design of the
bridge, they cannot be held responsible. Therefore, the entire
inqui^. is bad in law. Further, non supply of documents and
non production of "non availability certificate" by the
Presenting Officer while not producing the additional
documents as admitted by the inquiry officer constitutes
denial of reasonable opportunity to defend the case and
vitiates the inquiry proceedings. He has also submitted that
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'V- 3upp.y Of S.euon additional documents at the beiau.:-;
-^tage when the cross examination of the witnesses wore
' tal<en pl .ce or going to tal<e place amounts to U.jniM
u' reasonable opportunity to defend the case and vitiatos ih.

qutn pioccedingy. Again, non adherence to sub Rule i8 (•,

Kule 14 of CCS (CCA) Rules by the inquiry officer Wbatod the
'-'.qairy in the light of the iacts that the applicant wu„
-•^.-.ously prejudiced as he could not explain his defer,oe i,,

light of the fact that even the additional document:.

' I*® pertaining to faulty design vvci-c nci
supplied to him. The non supply of CVC's 1« stage and 2"

K,<. ha.-, nUated the inquiry proceedings in vie\.
"le iact that tie punishment of compulsory retiremr-.r:

-.nieted upon ine applicants is one of the exoe.iv
i -iliabiTients.

However, the respondents' counsel Mrs. P.K. CHjp;,.

sheet coritaining article oi'
framed a,ain.: the officials are nc:ti,e.

".dictrnent nor an order of penalty, it was the fir..
''--•-ai notice as per CCS(CCA) Rule 1955 asking hun t-.,

eause as to ivhv disciplinary proceeding should no:

it,..,.it..a dgcjir. i !''urthcr. ths i.ssuance of charg
.-nean. :„ a response from the ch-.trgce

OMc,.a;,? a,s they a':;;y take any (iefence in their fnvcu:

wiule .ubmittin. ;he reply thernto. She has also stale,,
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inai the Arbitra;:ion i:..rocecdings have no relevance ia ihc
cii.cplmaxy proceedings, as the quality of vvcrh
ia,Jeruil<en wa. tiie core issue in the instant case^
l^u.ing the Arl)(tr;uion pi'oceedings, it was made clea;

i the super structure of the bridge was consti-ucled

unsound, irni.erfect and unskiUful workmanshii;
with material oi n;ierior description and of quality infono;-

•-> t.at contracted lor, which has resulted in failure of
structure or the bridge. The same was already

'-a.lished by various tesits conducted on this bridge
I'V •. RRI &NCCBM subsequent to collapse of one span of

bndge unri ,• own wc-ight. The arbitrator d-'d no:
'''-ke any cognizance of this fact especially ,h.,.
investigation reports which comprehensively proved the
'•let that the ..vork was of inferior quality with poor
•'onananship .:,nd gave adecision on his wisdom ignorin,-

findings of d-ic investigations and lr>quiry oaicei,
tloreover, an /M-b„,.ator is judge in himself and hi.

are cha.lengeabie and not generall,
'•^-.trrtained bj Hm .ourts, .'urthermorc, it was a case

pa, a,.,.I'- and cisputes arising out of

betvv...u ue gc... and the contractor undc:

' 1, and as .such cannoi b;

case. Moreover, tlie c,!-!,-.-

\

1



'̂ ""•1^ D>-. p Ratlnia.nvamy, Commissioner for deparLmonti
"'quiiies and the Inquiry Officer submitted the inquiry report

0.05.1998/02,06.1998 whereas the Arbitrator has given
onl\ ..in 1^1.02.99 and it was affirmed by Hoti'ble

1"S!- Lourt, Delhi oi, dated 29.04.2003. Further, the enquiry
-i'-' not in law Dr. P Rathnaswan,,

-!nm,ss,oner for d-.-partmentel iric|uiries and inquiry (Jfficer

' -snb..Hited mk: .nqu,ry report based on various .:esl
'̂ rcucted on this bridge by CRRl and NCCBM and ai.s-

of experts ,n th.s field. in this regard she ha.

•re.i to the :„iK..,ving deposi,ion,s of the witnesses an,:
( i'hc::' cioc:jments.

•ci ;

C'

I •.

of D,. s r

.hererore, the concrete was weak and was

.^unnle-." h'I- •' naci honey •,oi,ub;rjg and voids*proving ihat the concrete -htd not beer•comp^^erf well. Icad.ng to 'reduced ^tren^ih

! J. cf CWC:

But "'P-'f-' '''«•• t" Its own W6lglit.
ct.nc, ...U ..ir lailure occu-icd "

V_Singh. r^ Dimeter
CRRI:
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wlii,
<;iA.4S3Z.?J.K:

rZ authenticity andrecLnejis of the two reports of CRRI i-i

e«-ir''f'' '"l"' '555 which squai-dyest„b!,shea that the concrete used in thi

and "f poor quality containing voidsand .allow,,;. He also deposed that the above
investigations were conducted by two terms
ol experts, wliose inlercnces and conclusions

lavvii in regard to poor quality of concrete
cited in i:hc: reports, cannot be doubted.

BSEpagii_sLSh.JlB,. Raioria.
iikCInel, ...PWD_^T of Delhi:

He vouchj.;aled for the correctness of his first
expei-i. opinion rcp(jrt. submitted vide hi«
Gtter :!l 4.3.94_ This letter contained his
-irst lianc, opinion in regard to possible
causes ol c;racks (That had developed in thr-^
bnage structure) when he inspected the
bridge on 1,3.1994,

of his len^^.r

04x03.19941

Ihe :oiai structure is of poor quality, and it,
isT^t '̂-ircd that the first span on rhe left side
may c;oniinue to sa^/ even without load The-
bridge c^iructure rna '̂ be got thoroughlv
exairiauKi ro ascertain as to vvliether it i--^
possih.k- i:o rehabilitate the same or it i^;
requri-ec! :.o be demolished".

lilt- learn..d -ounsel for the respondents has als-:

I jbrniueci thai ,hf ,.quest of the additional documents mad-

iF.|ji:_cti , 1; only t'; divert the fiU'-Tition fro^n tii

<.rf ifcme The i i-; ••s ipplyinr>, Uiose documents to COcoiil-

'.i.pro,-,„ ,,1, qua! 11.' •:>] concrete used in the brkig

c.Ki applicanii . an not shield themselves from it. She- ha-,

.-..i..).nit tec. it ^.eju" from the investigaric n

^-nr:uried by Ju .-pcrc. Ih.t iTic failure of the
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of concrete. Supplying of Stelto-
delated s.age can vitiate ,h.

•- Kanry proceed..,g=v- As regards, the allegations o.r n,„r,.

.4(18, is concerned, sl,e has subn,.tt,..

report, it has beend.^arl-
i.icj.td thai li.;. CO was examined in general by ih ;

-n,-. Gopal Krishnan acted as a diisnc:

^ <"• Sh L.^ndra Agn.dev." The proceedings of ,h.
I -..ucd cleai-ly ;.how that Sh. Upjniir;

'•^•"^-''-^•'1 in detail by the inquio' office- an^

'™re replied by Sh. Upe.idr:

dci,i.. .,he rias further submitted that th
=̂.'TK>nrtent No. I raised his objection in his dofen.s-,.

•-1• rn1 filpr^ -M it t

•''•i-'-e representation mac!
"-lUir. before die diftciplinary authoniy an '

of India. This cl.arl-
-K . .ht, I.;, i-ai; It IS an i^fLerihought of Sh. Up--.dr

As re^.arc..i non-supply of the CVC's firat aw.
•-ond stage advK-, s.c has s,:ated chat there M^ere no crd.r :

•W'dnce ..oinmisfaoii to give copies of CVC's advice t

'̂ n..ioyee as it v/as being considere-d
r-iial doc..11:., M. Para a.bfiii] Chapter-XI and paia 8..

'wlancc ^lanuaj Vol. i provide th^j ih.
ter^derec Central Vigilance Commission i. o:

iictur.-c ••K-ant vo assi:^t :he diwciplinaiy auTliorir-
•^1 -.L.Lii(.! not u.; , own to the concerned employee, k
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mentions that the Central Vigilance Commission tenders its
advice in confidence and its advice is a privileged
communication and, therefore no reference to the advice
tendered by the Commission should be made in any formal
orders. Much after the passing of the final order by the
disciplinaiy authority the Central Vigilance Commission

considered this aspect in view of the judgment of the Hon-ble

Court in the case of State Bank of India Vs. DCAggarwal
and permitted to give the copies of advice of Central Vigilance

Commission to the delinquent employees vide it is circular no.

99/VGL/66 dated 28.9.2000. This fact was vehemently
argued by the Counsel for the Respondents but this Tribunal

did not consider the same. The learned counsel has also

stated that while the advice of Central Vigilance Commission

in the matter was for imposition of major penalty of

removal/dismissal from service, the penalty awarded by the
Disciplinaiy Authority was a lower one, i.e. compulsoiy
retirement.

19. We have considered the submissions made by the

learned counsel for the parties Shri S.K. Gupta as well as

Mrs. P.K. Gupta. We have once again gone through the entire

case file veiy carefully. As observed earlier, OA Nos.452/2002

and 453/2002 were partly allowed by this Tribunal vide

Order dated 06.04.2004. While doing so, this Tribunal held

that the mandatory provisions contained in Rule 14(18) of the
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ccs (CCA) Rules, 1965 were not complied with by the
Enquiry Officer. In this regard, this Tribunal has placed its
•eliance on the judgment of the Apex Court in the case of
Ministry of Finance vs. S.B. RamBah 1998 (3) SSC 227.
This Tribunal has also rejected the contention of the

Respondents that by the non-compliance of the aforesaid
provision, no prejudice has been caused to the Applicants
reiymg upon the judgment of the Apex Court in the case of
State Bank of Patiala vs. S.K. jt iggg (3) 722
as well as the earlier order of a coordinate Bench in OA

1836/98 - Charaniit Singh Khurana vs. Union nf

smLOrs, decided on 14.9.2001, wherein it was held that the
provisions contained mRule 14(18) ibid "being amandatory
substantive procedure of law though the test of prejudice
-ould not be attracted but assuming it has to be established

then by not putting the evidence and circumstances, the
applicant has been deprived of a reasonable opportunity to
defend which cannot be cured by subsequent opportunity of

encc statement;. Once a prorision has been enacted in the

Procedural rules, which is substantive in nature, its non-
compliance goes to the root and vitiates the action not only to
tiie eifect that the disciplinary proceedings goes but also the
consequent orders.

20. The other reason for allowing, the aforesaid OAs was
tlmt the first and ,econd stage of CVC, there has been some
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disagreement m.mpcsing the penalty which has been taken
consideration and thereafter a final order has been

passed. Therefore, this Tribunal held that in the light of the
c!=cis.on of the Apex Court in the

supply of the CVC report has vitiated the proceedings. In
view of those findings, other grounds taken in the OA were
not considered. However, the High Court while considering
these orders in ĉ; m.l83S7/2004 and 19395/2004
"eld that the Tribunal has ignored the mandate of law which
requires all issues to be decided and not only afew. Further,
'"e High Court noted that pertaining to non-compliance with

l^-'le 14(18) of the CCS(CCA) Rules 1965. the Tribunal has
adjudicated whether non-compliance with the Rule has

.'prejudiced tl,e defence. In this regard, the High Court relied
^•Pon Che judgment of the Apex Court in Sunil

1980 (3) SCC
304 wherein it was held that unless prejudice has been
-aus_d to the Applicant, non-adherence of the similar
1-ovisioa contained in Rule 8(19) of the All India Service
Disciplinary Rules 1969 is not fatal. High Court has also.

regard, relied upon the judgment of the Supreme Court
in MoaLShiuteusaiOI^nd^^^^^ 1998 (3) SCC 227. On the
.==.sue of CVC advice, the H.gh Court observed that the
Tribunal has no, factored the fact that the advice by CVC
was to dismiss the respondents from service but the

Disciplinary Authority has levied a penalty less than what
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was adv.sed by the CVC «nd in this context has not
"n,,ic.crcd whetlier any prejudice was caused. The High
Court, therefore, remitted the case to this Tribunal with the
'-i"ect,or. ,0 adjudicate all the pleas which were urged
•ncludir.g the two pleas which have been decided ,by the

ibunal but not alter spanning the entire sweep of the law
P>-.rt<iimng to the said pleas. Accordingly, the Tribunal again
reconsidered the matter and vide its order dated 04.07.2011
held that tne charges against the Applicants again were not
ba„td on any rationale as the Respondents themselves were

opinion that the line cracks appeared on bridge
were quite a normal feature and collapse of the bridge

actually due to the deficiency in the structural
cira^ngs for which the applicants were admittedly not
responsible. The Tribunal has. therefore, held that in the
Joresaid selection, the other grounds raised by the
ppiicanti, in challenging the impugned orders of the

disciplinaty authorrty as well as the appeUate authority
'--v,= no relevance Resultantly, both the OAs were
allowed. However, the High Court was pleased to remand
the case again for fresA adjudication on all issues.

following issues raised by
tiie Applicants in these n.uie.se, cases and the ,Respondent's

r^-sponse to them:-
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(1) Non-compliance of the provision contained in
Rule 14(18) of the CCS CCA) Rules, 1965.

(2) Non-supply of the CVC Report.

(31 Non-supply of the various other documents
relied upon by the Applicants during the enquir/
proceedings to defend their case.

(4) The prosecution deliberately dropped the
Prosecution Witness Shri O.P. Sharma, the Chief
Engineer.

('V The cases against the Applicants are of 'no
evidence' as none of the Prosecution Witnesses have
deposed againsi, thern.

(6) The collapse of the bride was due to its design
submitted by M/s Project Consultants.

(7! The I3isciplinary .Authority was biased
ir'asmuch as the Disciplinary Authority considered .
1-"^ Vfiy Sfime crack in the bridge as "line hair line
cracks" for awarding lesser penalty to the co-
delinquents wnUe in their case it was described as
'wo-Tious crack.y^

V
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(«) The Appellate Au,Monty's order was illegal and
arbitrary.

?2, The Respondents have refuted the contention of the

AlJpiieants that tlie Enquiry Officer has not adhered the

procedure prescribed in sub-rule |18) of Rule 14 of CCS (CCA)
I'-ues, 1965. 'rtu,> have pointed out that in the report of the
Ltiquiry Officer !eport, it has been clearly mentioned that the

•-•O was examined in general by the Bnquiiy Officer,
llowevei-. the Respondent's stand with regard to the advicc
tendered by the CVC -is that it was a confidential document
khcl il -u/as not to be .shown to the delinquent employee. As

the nor,-supply of relied upon documents, the
••e.spon.se of the Respondents is chat mere supplying those
<iOCL.in,.,ii.s to CO could not have improved the quiility of

eoncre..e used in the bridge and the Applicants cannot shield

'.hcmseives from .t. As regards dropping of the delence
witness Shri O.P. Sharma, the Chief Engineer was concerned,
iT.ey h.ve stated that he had already retired from service at

re!:,.at,t time ^vhen the case was being heard and he did
r•.! atiend the hearing despite summons served on h„„. As
.--•gard.s the eonu,r,.ior,s of the Applicants that there were no

' Hieir e, agam., ine,n and the collapse of the bride was

to h:.s design submitted by M/s Project Consultants,

t. ie kc.spondents have referred to the depositions ol' the
; ro..ec-n.iori Wi.;ne«u;s Dr S.C. Ivisici, Dr. MittEd, Dr. D,V.



-A b

47 OA_7,0/300G
PA-zLSi^appa

will.

aA-4_?3Z2p02

K-.gh and Shr. K.1 Rajoria. All of them have deposed
af,cunst ihe Applicants that tlie concrete was weak and il;

vvas liable to collapse, the bridge could have not collapsed
due to its own weight but it appears that due to poor
quality of concrete the failure occurred, the concrete used

the work was <,r poor quality containing voids and

etc. They have also denied the allegations ,nade

:«amst the Disciplinary and the Appellate Authorities.

l! ... t.een !],,« Arucles of Charges against the Applicanto
Mi" iu.M, Sharrr.a, Shri S.C. Gupta and Shri Upendra Agnidev
v-e,-e .denhcal. The charge was that while they were in-.harge
<-• fxeoution of ihe construction of Bridge at RD.30825 rnt. on

supplementary arain and the cracks have developed in
bridge and thai t,ne span of the bridge collapsed ant; they

^mled to .nanitain devotion to duty and absolute
'Hegmy. While S/Shri Sharn.a and Gupta were As-sistwit^
i:.ngineers, Shn Updendra Agnidev was a Junior Engineer
•n.e Enquiry Officer has held that the aforesaid charges have
' proved agains, the Applicants. Shri Gupta and Shri
••••grudcv were awarded the penalty of compulsory retirement

icc a.id -hr, Sharma khs awarded the penafy of
...duct.on of pay Ov r,vo stages in the time scale of pay with
<.rnL,lain.e effect. The Appellatt- Authority has confirmed

punishmeati^.
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24. The Applicants have challenged the aforesaid orders
alleging various substantial and procedural irre^larities. As
Observed by the Hon-ble High Court in its order dated
29.09,2010. the question here is whether non-observance of
sub-rule 14 ,18, of the CCS (CCA, Rules, 1965 has vitiated
the entire enqui^. report or not. But after hearing the learned
counsel for the Respondents afresh it is seen that the said
question does not arise at all. The Enquiry Officer in his
report has clearly stated that he had examined the Applicant
in general. As regards supply of the CVC report is concerned,
as observed by the Hon-ble High Court in its order dated
29.09.2010, the advice by CVC was to dismiss the
respondents from service but the Disciplina^ Authority has
levied apenalty less than what was advised by the CVC. The
Applicants have not shown that any prejudice was caused to
them due to the non-supply of those documents. As regards
the documents sought by the AppUcants are concerned, there

objection on the part of the Respondents to inspect
them as they were quite voluminous. However, all the relied
upon documents by the prosecution have been furnished to
the Applicants. The Respondents have explained the reason
why one of the Prosecution Witness Shri O.P. Sharma was
dropped. His evidence could not be recorded as he had
already retired from service. But there were other Prosecution
Witnesses, namely. Dr. S.C. Maiti, Dr. Mittal, Dr. D.V.
Singh and Shri K.B. Rajoria. All of them have stated that ^
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the concrete was weak, many of the concrete samples had
honey combing and voids, proving that the concrete had not

been compacted well, leading to 'reduced strength of
concrete', due to poor quality of concrete the failure occurred

etc. Therefore, there was sufficient evidence against the

Apphcants and the findings of the Enquiry Officer are based

on them. We also do not find that the allegations against the

Disciplinaiy Authority as well as the Appellate Authority have
any legal basis. The minor discrepancy in the statement of

the Disciplinary Authority as to whether the crack in the

bridge was liair line' or 'serious' is not the issue. The

Appellate Authority has also passed a well reasoned order

considering all the issues raised by the Applicants.

25. The Apex Court in its judgment in the case of State

Bank, ofPatiala and Others Vs. S,K, Sharma 1996 (3) SGC
364 held that the principle of natural justice cannot be

reduced to ^y hard and fast formulae and the object of the
said principle is to provide fair hearing. The Apex Court

summarized the principles in the said judgment as under:-

"32. We may summarize the principles emerging
from the above discussion. (These are by no
means intended to be exhaustive and are
evolved keeping in view the context of
disciphnary enquiries and orders of punishment
imposed by an employer upon the employee) :

(1) An order passed imposing a
punishment on an employee
consequent upon a
disciplinaiy/departmental enquiry k
in violation of the ^—
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rules/regulations/statutory
provisions governing such enquiries
should not be set aside
automatically. The Court or the
Tribunal should enquire whether (a)
the provision violated is of a
substantive nature or (b) whether it
is procedural in character.

(2) A substantive provision has
normally to be complied with as
explained hereinbefore and the
theory of substantial compliance or
the test of prejudice would not be
applicable in such a case.

(3) In the case of violation of a
procedural provision, the position is
this : procedural provisions are
generally meant for affording a
reasonable and adequate
opportunity to the delinquent
officer/employee. They are, generally
speakmg, conceived in his interest.
Violation of any and every
procedural provision cannot be said
to automatically vitiate the enquiry
he d or order passed. Except cases
falling under 'no notice', 'no
opportunity- and 'no hearing'
categones, the complaint ofviolation
01 procedural provision should be
exammed from the point of view of
prejudice, viz., whether such
violation has prejudiced the
delmquent officer/employee in
defendmg himself properly and
effectively. If it is found that he has
been so prejudiced, appropriate
orders have to be made to repair and
remedy the prejudice including
ord^r^f and/or theorder of punishment. If no prejudice
IS estabhshed to have resulted

is obvious, nointerference is called for. In this
connection, it may be remembered
tnat there may be certain procedural
provisions which are of a
furidamental character, whose
Violation is by itself proof of
prejudice. The Court may not insist
on proof of prejudice in such cases.
As explained in the body of the
judgment, take a case where there is
a provision expressly providing that

Q

OA 70/20nn
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after the evidence of the
employer/government is over the
employee shall be given an
opportunity to lead defence in his
evidence, and in a given case, the
enquiry officer does not give that
opportunity in spite of the

for 7 Th"' askingfor It. The prejudice is self-evident.
No proof of prejudice as such need
be called for in such a case. To
repeat the test is one of prejudice
i.e whether the person has received
a fair hearing considering all things.
Now, this very aspect can also be
looked at from the point of view of
directory and mandatory provisions,

T The principlestated under (4) hereinbelow is only
another way of looking at the same
aspect as is dealt with herein and
not a different or distinct principle.

(4) (a) In the case of a procedural
provision which is not of a
mandatoiy character, the complaint
of violation has to be examined from
the standpoint of substantial
compliance. Be that as it may, the
order passed in violation of such a
provision can be set aside only
where such violation has occasioned

(b) In the case of violation of a
procedural provision, which is of a
mandatoiy character, it has to be
ascertained whether the provision is
conceived in the interest of the
person proceeded against or in
public interest. If it is found to be
the former, then it must be seen
whether the delinquent officer has
waived the said requirement, either
expressly or by his conduct. If he is
lound to have waived if, then the
order of punishment cannot be set
aside on the ground of said
violation. If, on the other hand, it is

delinquentOfficer/employee has not waived it or
that the provision could not be
waived by him, then the Court or
Tribunal should make appropriate
directions (include the setting aside

o

T
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in °f punishment), keepingm mmd the approach adopted by
the Constitution Bench in B
Karunakar, (1994 AIR SCW 1050)'
The ultimate test is always the

prejudice or the

Sled
(5) Where the enquiiy is not
governed by any
njles/regulations/statutoty
provisions and the only obligation is
to observe the principles of natural

wher""^ " matter,wherever such principles are held to
be implied by the veiy nature and
impact of the order/action - the
Court or the Tribunal should make
a distinction between a total
violation of natural justice (rule of
audi alteram partem) and violation
of a facet of the said rule
explained in the body of ' the
judgment. In other words, a
distinction must be made between
no opportunity" and not adequate

opportunity, i.e., between "no
notice"/''no hearing" and "no fairheanng. (a) In the case of former,
the order passed would undoubtedly
nulhty if one chooses to). In such
cases, normally, liberty will be
reserved for the Authority to take
proceedings afresh according to law

audi alteram partem). (b) But in thelatter case, the effect of violation (of
Î alterampartem) has to be examined from the

stand-point of prejudice; in other
words, what the Court or Tribunal
has to see is whether in the totality
of the circumstances, the delinquent
officer/employee did or did not have
made shall depend upon the answer

hfol againstbias the test m which behalf are
laid down elsewhere.)

/ c

(6) While applying the rule of audi
alteram partem (the primary

OAJZe/2006
OA-4B2/2nn^

with
OA-483/^nfw
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pnnciple of natural justice) the
Court/Tribunal/Authori'ty 'mustalways bear in mind the ultimate
ft. "ndertyfngthe said rule, viz., to ensure a fai?

anng and to ensure that there is
no failure of justice. It is this

in applying the rule to varying
situations that arise before them.

situations wherethe mterests of state or public
nterest may call for a curtailing or

surh™> ° .®" '̂ partem. Insuch situations, the Court may haveto balance public/State interest with
the requirement of natural justice

decisio?"™ " appropriate
26. Again in judgment in the case Bank of India and
Another Vs. Degata Suryanarayana 1995 (5) SCC 762, the
Apex Court has held that "strict rules of evidence are not
applicable to departmental enquiry proceedings. The only requirement
of law ,s that the allegation against the delinquent officer must be
established by such evidence acting upon which areasonable person
acting reasonably and with objectivity may arrive at a finding
upholdmg the gravamen of the charge against the delinquent officer".
In the present case there is no dearth of convincing evidences against
the Applicant.

27. Further, in its judgment in the case of B.C. Chaturvedi Vs.
Vnion OfIndia 1995 (6, SCC 749, the Apex Court held that
the scope and power of the Tribunal in judicial review in
discplinaiy proceedings is very limited. It says further that "when
an inquiry is conducted on charges of amisconduct by apublic
servant, the Court/Tribunal is concerned to determine whether the .
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inquiry was held by a competent officer or whether rules of natural

justice be complied with. Whether the findings or conclusions are
based on some evidence, the authority entrusted with the power to
hold inquiiy has jurisdiction, power and authority to reach a
finding of fact or conclusion. But that finding must be based on
some evidence. Neither the technical rules of Evidence Act nor of

proof of fact or evidence as defined therein, apply to disciplinary
proceeding. When the authority accepts that evidence and

conclusion receives support therefrom, the disciplinary authority is
entitled to hold that the delinquent office is guilty of the charge.
The Court/Tribunal on its power of judicial review does not act as

appellate authority to reappreciate the evidence and to arrive at the

own independent findings on the evidence".

28. We, in the above facts and circumstances of the case, do
not find merit in these OAs and accordingly they are

W dismissed. There shall be no order as to costs.

Let a copy of this order be placed in all the files.

(Shekhar \^garwal)
Mem

Rakesh




