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{ Shri 5.M.Arif, Advocate for respondents No.5 and 6)
QR DER

By Mr. Shanker Raju, Member (J):

As  the issues involved retate to identical facts
and law and are 1nter—re1ated, these 0OAs are being disposed

of by this common order.

2. The 1Jssue relates tb inter—se—seniority - of
direct recruits and promotees Assistants  in Election
Commission of India (ECI, for short). As .per the Election
Commission (Group A’ and Grdub "B’ Posts) Recruitment

N} \ [ .
Rules, 1988, recruitment to the posts of Assistant is 50%

by promotion, failing whichﬂpy transfer on députation and

50% hy direct recruitment through  Assistant Grade
Examination (AGE,,:for short), conducted by the Staff

Selection Commission (SSC). The essential qualification

for the post s Upper Division Clerk withf five years’

regular ‘'service, The vacancies are' to be worked out on

yearly basis, The general instryctions and criteria for

fixing seniority of direct recruits was laid down by the

DOPT in OM dated 30.7.1986. FEarlier to 1990 for makingL,

direct recruitment. the . Commission . had been

requisitioning/repoﬁtﬁng vacancies to S8C and on its

Q.

recommendations apboihting candidates against 50% of the
vacancies meant for direct reorQitment. However, the
aforesaid practice has been stopped by the Commission from
1991 onwards and no vacancy of direct ‘recruitment was

reported to SSC and in case of recommendation by the SCC no

appointments have been given till 1995. Seven applicants

who appeared in the AGE 1995 on recommendations by the
Commission as direct recruit Assistants in AGE, in 1996
seven applicants and in 1997 AGE seven more applicants were

recommended by the SS¢., A seniority list was circulated in
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1994 of the As ant by the Commission. The seniority in

“the quota of 50:50 and promotees was shown as per the OM of

the DOPT.
3.  As the Commission did nof repor‘"VaChn61§s to
IaE ® ~,
S8C it had faced qhorfage of Aqqiqtan .S, Thp incumbents in

/
the feeder Cadres,.J,e., unc who had no eligibility in so
¥ ;
far as requisite vy ar of rpgu1aﬂ service were promoted on

ad hoc basis from 19Q0 onwards and they -are respondents’

T e

No.6-29, ide mak1ﬁg ad  hoc promotions vacancies
earmarked for di t recruit could'not be filled, as such
the ad hoc promotions wegé made by the Commission without

\

disturbing these vacancies. By an order dated 13.5.1995,
one Gautam and Horam, f;;pondent No.6 who were promoted on
ad hoc basis in 1996—and 1992 respect1ve1y were given
regular promotion, - Acoord1ng]y, by an order dated
26.5.1995, requndents No.7-26 who had heen given ad hoc
promotion during the . years 1980-1993 were regulariy
promoted w.e.f, 19.9,1995 and again by an order dated
2.1.19968 respondents 50;29 were also regularly promoted.

This has been done by g1v1ng r91axat10n to the. eligibility

criteria of five years’ regu]ar service in the feeder cadre

as per the recruitment ryles.
\

e
k
f
4, Seven app1icant of AGE 1995 were given
appointment 1in 1997ﬂ” On representat1on by the direct

recruits as to 111pga11ty oomm1tteg }n the grant of
relaxation to the promotees, on.revieg by the respondents
that  these private . respondents  did not qua11ﬁy/“£5;
s
e1igjb111ty criteria of five Years’ regular serv:ge in the

feeder cadre a review DPQ de-regularised them and on
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completion of respective ' five years of reguiar service
accorded promotion on regular basis by the impugned order
dated 10.12.2001. }
/f 1‘K,n_\\ 5. A draft seniorfty list was issued -on

,f’ 10,12, 2001 sﬁbying the phomoﬁees senior to applicants,

-~ a~

N , , .
This has been représented against by the direct recruits,
. . }‘) .

‘/
g ‘
6. Vide" mamorandum datpd 1.5.2002 their rpqt
was turned down, ;}
.'J)

7. By an order dated 1 5. 2002 a final seniority

_ -
Tist was issued whnre1n r94p0ndpnts No.6-29 were shown &t

N

higher places fhan app11cantg.- Being aggrieved, applicants
have filed this OA. ' ”
L o 1]

||-‘“

o .

- 8. In OA 1401/2002 quéshment of promotion of
respondents No,6-29 vide obdgﬁ daﬁéd 10,12, 2001 as well as
senfority list ddted 1.5.5?62 h%% been sought, with a
direction to ECI téfframe sen{ority;fist<of‘direct recruits

and promotees As

u‘)

stants as per thefRu]es;_ - S -2
9. Shr1 M.C. Dhingral Tearned counsel for

. 5 .

applicant confendq fhaf 39n10r1ty aQQ1gned to promoteas is
in v101af1on of OM Of\1986 and is v101af1ve of Articles 14
and 16 of the Ooan1fut1on of Ind1a. Aorord1ng to him, the

Commission u1d not make promot1on in excess of the posts

ear—-marked foﬁ' promotees 1n‘any ;particu1ar year, The

T promotions  given on 1.5. 2002 are iTlegal v1o1af1vp of

\t réb?ﬁitment rules as have been mad@ 1n vaeqq ‘of the quota,

;
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10, According to Sh. Dhingra, the Commission
committed seriouéluerror in promoting respondents No.6-29

from the date of their completion of five vyears’ vregular

service irrespective of the number of 'vacancies avaiilable

s - -
AS per quota. The seniority of promotees,@oﬁﬁdmbé\recknned
\

from the date of. appo1ntment or aya11ab111ty of vacanv1eq'

. o .
whichever s 1ater As the vacancies were not available

‘the promotees could not ‘béf tréatpd 'as  appointed in

subsequeht vacancies and, ”thp1r promot1on has certainly
stolen a mafch »oveqixapp71cantq t By referring to the
decision of the Cohstiﬁytional'aenéh of the Apex Court in
The direct redfuits*”\c1ass-11 Eng1neer1ng Officers’
Association v. State of Maharashtra, 1990 (2) sCC 715 1t
is  contended that for rprkon1ng sen1or1ty appointment

should bhe made 1n aécordance with rules whether in case of

a promotion or direét recruit. As the promotions have been

v

made bheyond the quéta of 50% it is violative of the rules

4

and in excess of the vacancies seniority cannot be ass ighed

to them. Accordingﬂto applicants though no requisition has
been sent to Ssc toaki]1 up B0% qﬁota for direct recruits,
promotees given promotiion +i17 1995, 20 yécancies .got
accumulated promotee {had " been given ad hoc promotion
whereas these regutar prnmot1onq given to the promotees in

. : k
1995 is  without any reference to the quota or post.

‘Vacancies meant for them caéhot hbe' filled encroaching unon

Q.
—a

ect recruit quota, However, on realisation promotees
“‘4

been’right]y de—regU1arisedmn However, promotees have

h
been placed in subsequent list enbloc-senijor aéainst quota

. n 1] . N - Al Y \’F/
and 20 vacancies in direct recruit “gquota hawe"ﬁben
S
converted by the Commission 1nto promoteea quofa In so far
as relaxation in- recru1tmenf ru1eq is cancerned, this has

to be done in Consu1tat1on with UPSC and is to be by the
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Central Government, As there is nothing dindicative of
aforesaid procedure being carried out the relaxation given

to the promotees is de hors the rules.

14 \_.—’ N

o~ ~% _~__ 10. By referring to DOPT OM dated 3.7.1986 it is

~

e -~ stated that the\reiativé seniority of direct recruits and

};

promotees shatl

@ determined according to the rotation of

the vacancies betwe

=D

2N them and_shd11 be based on the basis

of the quota reserVed»er them 1d the recruitment rules.

As rota quota has not beeq;broken,_seniority is to be

strictly assign%@ﬂ as peﬁf the fOM p]acing enbloc . the

promotees who dre the ' direct .recruits, cahnot be

3
4

countenanced. Té?éubstantﬁate the aforesaid plea 1earne@,

. ‘ ) ‘ R
counsel for applicant has rélied upon the decisions of the
Apex Court in Suraj Parkash”Gupta v, State of J&K, 2000

-(7) 8cC 561 and B.B. Badani v- State of Mysore, 1976 (2)

SCC 901,

11, Tn so far. as direct recruitment is
concerned, it is stated _that though the Commission
recommended, tfhe ECT refuseg. In case of non-availability

v of direct recruits, reasons are to be recofded. As ﬁ%f
requisition has been sent!fo SSC and for the first time it

J
was done only in 1995_appointment in excess of quota of

promotees does not hesfow seniority.

i
J

12, Shrj> Dhingra contends that as applicants ——-
“have cieared_‘AGE right from 1995 the delay 1in their

. _._appointment cannot be attributed to them and accordingly

\ o
\M/ their -appointment 48 to he antedated with carrect
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5 assignment of seniority. As the UPSC had hot granted
% exemption as per the vacancy position the claim of
% applicants is +to beAallowed.
; o ,\\;
@ T 13, Loarnad cnunqe1 agp@ar1ng for tho‘“Electiémx
j o Céhmission Sh. Mur11dhar 1n H“ rep1y.cont9nds that ti11
é ‘ : 1991 rota quota.- “in the grado of ! AQQ1q+ant was operated

'\ (
strictly in accordance w1thnﬁhe recruitment rules. In May,

’O
1.0

932 an issue had and én whether to fill up the posts of

p =3
n
)]

a
sistant in EPI b c idates qponqored by 88C. The pTeé
was rejected hy the~Pomm1QQ1on on the ground that the
experience with QSF :was disappointing and the entire

proceedings 1nvo1v§d“ inordinate delay. However, betwean

(
1993-1996 ECT did not fill vacancies meant for direct
recruits but the é‘ vacancies were filled hy promotion from

the feeder gradeipf UDC from time to time on ad hoc basis,

According to the <. learned counsed between . 1991-1995 20
vacancies meant for direct recruit quofa accumulated,

However, in May, “k?95 it hae been decided by the EQT to

fi11  these vacano1es:through the feeder cadre by promoting
] l“ . ) B
- the fincumbents instead of following the direct recruitment.

» N ’ . . ] o
v As it  was found thatfphe candidates in the feeder cadre

have not completed theiqgguiéite

S,

years, Commission’s approval was obtained to relax the

"
J

qualifying service of five

n

required qualifying erv‘c%, However, .appraval of the
l

Povprnmpnt of India was not takon.: A DPC held on 19 . 199!

drew year-wise panels from 1991—1995 and recommended. a1l 26 "

persons from the feeder cadrp of U@P C.in  the grade; * of

[

>
N
n
n
Py
2D
3
ot
]
«Q
i
—t
3
N
I-i.

- vacancies meant for d1rett¥w%é€/ uitment,
This was one time r@1axat1on but no such order was passed

by the Pomm1@@1on Th1q haq boen done in public 1ntefest.

Accordingly, 20 UDPq were wappo1nted as AssistahtS"on
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regular basis w.e.f. 18.5.1995, This has necessitated

circulation of draft seniority list where objections have

been invited, Applicants who ' were aggrieved made

representation hut the same were rejected.
o \.f'-”""“\,\ﬂ\ -
o L : ~ /\\
‘ - 14, By,‘€~ full  Commission meeting held on

\\
"

20.8.,1998 matter was; reviewed and as the quota for

promotion had a?r@adv been arredpd to a ba1anr1ng act was

proposed, This has, as a. Follow up action, initiated - the

proceedings of f1111ng up tbé?vacant posts of Assistant by

/

direct recruitment'through '$8C. The first appointment on

J

the basis of nominaﬁion by SSF of AGE 1985 was appo1nt9d in
)

It
_ {.
v _ 1997 upto to AGE 1997, In a11 .22 persons had been_
L ™ '
appointed, e 4‘3
N :
. \ :
- S
S 15, On:,répr nta t on,ffitﬂjf .decided to
- R ~ : 7 B < '
B i ! g .
validate the transfe nf qunfa from d1r90f “recruit  to

promotee and took a de01q1on fo br@ak a11 tjes'with'SSC ahd:

according1y vacancies which ﬁare s

necessarily from amongqt promOteeq
5 4-%-

quotas have been - f1119d through d1rect recru1tment “whose

be Fffiedl.up' to  be

.‘__;.o i

However, after 1996.

- W
shifting of vaoanc1aq degromof1nn nunfa vacancies: have

I

been released to be-fw\Jed up-from-promotion quota w.e.f.

15.9.1995,  BRalance haQ)bppn drawn from 1995 til1 1999 1in

f

respect of promotionvquota but from 1996 direct recruits

P
who were appointed throuch SSC and their inter-se- seniority

position Tiﬂj hdgn Tixed as ppr rofa quofa ru1e Ad hoc

;e g ‘v“’thointT%gts have been de—regu]arised and it has been
] 3 . )

?1f = decided to regularise the promotees from the. date they
,)I :

5- fulfil the eligibility criteria in the recruitment rules
o \p' and  the seniority 1is to be reckoned from that date.

t

of-
4 " vacancies were oarﬂied forward fnr tho years 1990- 1995 - On:
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Accordingly, the entire matter was reviewed. Keeping 1in
view the vacancy position with reference to reservation the
review DPC which met on 10.12.2002 in acoordance with

instructions office rder dated 10.12.2001 wag issued 1in
‘ f,,ﬁ‘\‘\ f \\ N
sued in 1995, 1998 and

m

supersession of Fomm1qq1on s order g

1998, The seniority was fwna11w~::ft1éd in accordance with
geheral pr1nc1p]e$ of seniqiity 1aid down in DOPT OM dated
4.11.1992, The‘Seniorityrgj}prom tees has'been determined
on the nprinciple ,enmme?%ted in para 2.4.2 of the OM of
1992, Although the Commission requested  to nominate
candidates an fho ba fgﬁof the result of AGE, SSC‘nominated
the candidates on tﬁéfbasis‘of 1995 AGE. The nomination

{

for subsequent. vears/were made against vacancies of - 1997

=

and the candidate( were nominated from 1996 AGE etc. A

draft - seniority a1 was  issued on 10.12. 2001,  The
\

promotees took érfa1n ohjections and demanded senjority

from their initia]Kappointment on ad hoc basis., As there

is no provisioﬁf@b"give show cause notice to the persons
,;',"\ll‘-
affected by the review DPC, this has been re
L A

review DPC in such a‘ga. is to be hel

(_a

ected. The

Q.

1f there have bean
grave errors in the prnceduro followed hy the DPC. As the
DbC on 19.5 1q95 2 9.1996 and 2.11.1988 committed
unintentional errors req 1f1ng in appn1nfmen+ of ineligible

persons. The final deo1s1&€;taken'by the ECI provides that
appointment made in the gr%g? of Assistant in 1995 should
hot be touched as by that t'%p there had bheen a severance
from SSC and varanr1eq are to be f111@d up by. appointment
from feeder cadre. Accordingly, AQQTQQEEfq appointed prior
to 1997 should be rendered enbloc &MMJQQWQVﬁx direct

recruits, as appointments were made as ppr the Rules ahd

approved by th@ ECI. However, 20 ad hoc Assistants who
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‘waere reguiarised an 19.5.1995 in violation of rota quota

stem as per Recruitment Rules and accordingly revised the

orders for regularisation.

16, W\In so  far as recruitment rules are

———

concerned, as Commission had discontinued from recruiting

persons from SSC, however, SSG inducted candidates on the

basis of 1995 examinatidn and AS vacancies became available

only in 1996 d1rpr+ recruyit rorru ited on the basis of 1995

AGE cannot be 1included fn the select 1list of 1995,

Nominat.ions for Subsequent};years were made in the same

year, as such there was no carried forward of unf111e¢_1

vacancies earmarked for direét-recruitmenf year 1992-1397,
As 20 vavanr1@q ‘earmarked for d1rprt r@rru1tment have been

diverted to the promotion quota” afnreqawd ,was not- poqq1b1@

As quota of dwrect recru1tment was not operated acrord1ng
to the recruitment.rules r91at1ve senjority was assigned as

ner rules,

) 7 IR
17. Respondent No.4, i.e., Ministry of Law’ and
J . .
Justice represented through Sh. N.S§. Mehta in his reply
ntends that the 1egiélatiVe - department is the

administrative department~ 1n respact. of ECI. In the vear

-

1992 EFI requeste djphe"fespoﬁdénts to obtain the approval

of Government to Fill up certain posts 1in ECT without

4

consultation with UPSC and DOPT, as the exemption was not

accorded, According: to Sh. Mehta the relaxation in the

rules cannot-he made by the ECI itself and as DOPT and UPSC:

N . ' .
did--.not— agree t the proposal of ECI.for exempting the

posts from their 15Urv1ew as such ECTI had no power of

relaxation.

e
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18, Shri Naresh Kaushik, 1learned counsel
representing the promotees has relied-upon the decisions of

the Apex Court in the Direct Recruit Class-IT JLngineering

I S N ~—a,

U,

Officers’ Association (supra) and Rudra Kumar 'Sain v

p
Union of India, JT 2000 (9) SC 299.

f
‘i

19, According tgﬁéh. Kaushik applicants have no

locus standi ta chaTJénge the promoetion of private
b
respondents, as they were not even borne in the Department

\

on the dates respondenits were appointed. It 4s further

stated that the OA is barred by limitation as  appointment

of non-applicants waé made in 1995 and 1996 respectively

the present OA filed in 2002 is bheyond the stipulated

period of 1limitation envisaged under Section 21 . of the

Administrative TE#buna]s Act, 1985, According to the
respondents the impugned order dated 10.12.2001 even if it
is quashed is based on Commission’'s order dated 26.5,1995,

2.1.1996, 21.11,199§ and 21.12.1998, As these orders are

not assailed bherein:, in absence of any challenge to the
appointments of :anSWering respondents on promotion QA is
Tiahle to be dismissedﬁ_ According to the respondenhts their

appointments were Va1f@1y made on promotion after relaxing
Yo -y .

the rules 1in a decision taken by the Commission in its
! ) .

meet.ing on 19.5.1985, Thiékconscious decision of departing

from making appointment through SSC was in accordance with
W ,
rules, According to.him, as appointment was in accordance
_ é .
with rules the seniority flows 1swto;pe reckoned from the

date of initial appointment in the Tight of the ggb%@ion of
: ™ T

the Apex Court in Direct Recruits’ case (supra),
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20.  sh. Kaushik by referring to para '2.4.2

clause of OM dated 3.7.5988 it is stated that in case of
carry foreword of  quota of direct recruit

_Jm;er—se—seniority between the direct recruit and promotee
Is o~ RN
{ -

would be ‘f xgg by placing enbloc below the 1ast promotee

the direct rprru1t\va0an01es carried forward.
\

J
-

21, According to Sh. ~Kaushik, quota rules

S

breaks when appointments a j?not made as per rules and this
.a

admission of broavh of quo is apparent from the. fact that

one of the mode of reonuitmpnt i.e., SS8C has been

ey

by-passed, Aocnrding to h1m qen1or1fy is to be determ1npd
X b~

on the bhasis of contwnudua Tength of service and the
relaxation given is in pub1icljnterest, there should bhe a
presumption of deemed re1axation€1n case appointment s
2
)

made in accordance with rules.

22, OA 1259/2002 haq been f11ed by the promotee

Assistants 1mpucn1no the memo dated 10.12.2001, 1.5.2002 as
well as the seniority ass1gned ta them. The main

)
/

contention put-forth by applicants is that the impugégd
order relegating their sén1or1ty on regularisation which
has vested them with,g~p¥ght is bad in law for want of an
opportunity 1in congbnahce with the principles of natural
Justice and fair play+® By referring to 30th meeting of the
ECO held on 20.8.1986 it is stated that one time relaxation
has been accord%d‘and.there was no mistake on their part or
any attngQ%%é% in their regularisation. The relaxation
\MEQJN@WEOHSC1OUS decision on the part of the Commiésion and
as there 1is no break in service the qen1or1tv as per the

d@riqion in  Suraj Parkash Gupta s case (qupra) is e1thpr

\v’ from officiation’ or from e11g1b111tv Ac rd1ng _.Sh;'
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Naresh Kaushik, ordgfs have been 1issued by the incompetent
authority as fhe regﬂjarisation of promotees was made by

the Election Commissioner whereas the impugned orders have

been passed by an authority subordinate. As theP-settifods,

i‘

regularisation  has heen unsett1egf“”é¥ter a lapse of
{

LY

considerable neriod the orders L8e Contrary to the doctrine
of legitimate expectation. {a
—
.

"
D

23.  The offitial respondents in their reply

contended that as the rg]axation was not approved by the

competant authority,A i+e., the Central Government the

review DPC on reconéidergtion de-regularised the applicant

and accorded them rﬁgufar1sation from the date of their

acquirement of e1igjb111ty, i.e., five vyears regular
. {

/
service, The 1nte#;se—senior1ty has been maintained in

accordance with rule es. "~ The order dated 10.12.2001 has heen

kKeeping in view theleggraordinary circumstances and least
B

\

N

disturbance.

24, In OA—156§/2002 ‘promotees have assailed

seniority Tist dated 10.5.%@g§m@nd seeks seniority from the
3

date- of {nitial appointment ./ According to Sh. Naresh

"ﬂKaushik objections against éénjorify had been 1illegally

regected A8 the quota rota ru1e\ugq a]r@ady been broken.

seniority assigned is contrary to leyafpd 4.11.1992,

-

[

L
25, The 1oarn@d onunqe1 fnr d1rect regrusift.s Sh. \P

M.C. Dhingra oppo 9 the OA and stated that due to
non-requisitioning ﬁﬁom the‘SSC‘unta-rota rule cannot be

said to be proteotéd; It is only when the recruiting

_Jik
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agency fails to sent or rpromhend candidates  after
selection to the emb]oyer and not. otherwise, According to
him, three candidatés were recommended by 8SC on 11.1.1993
anda further two candidates on 8.3.1993 but none of them

fr#' {whave been seleched by the SSC and were appointed. On the
.r“ ' '

contrary Commissiom preturned back the dossier of 11
Q’jS)

candidates on 21.7.199%, The e1191b111ty and qualification

Id
]
as per the recruitmente. QJ]@: of the Assistant recommended

S
have not bheen disputed. 'Kﬁﬁhough the cand1dafoq were

available " for direct fecruLFment yet ECI had not appointed
them and in the subsequent“years also till 1995 no request

L
was sent fo the SSC. Relying upon the decision of the Apex

Sy

.—f
D
Q.

Court in Suraj Parkash Gupta™s_case (supra) it is stat

l‘f‘
D

that there 1is no hreak down bf-qudta rota rules. As

)

h
recruitment rules provide vacanc 1od to be filled up in the

ratio of 50:50 from direct rerru)?q and pro motees resort

of the Commission to fi11 up the/vacanc1es meant. for direct

recruitment by making promof1onﬁ% not legally permissibie,

26. As the Commission has violated the

recruitment. rules for fi1}ﬁng the vacancies meant Fore”

direct  recruitment  and J*their non-requisitioning of

f

candidates from SSC the ré%ruitmedt rules were -violated.
The relaxation provision has not been validly oomp1ied:
with, “i.e., cona.htapién with UPSG. Instead incompetent
authorities have jg}yon post. facto rect1f1caf1on for the

wrong romm1ffpr\iy?hp (‘omm'qqcnnn A

I } ,4
Msz"ﬂf\\‘*~"‘“‘b As  the bromotees did not meet the para:
meters framed in the recruitment ru]@q fhey have no right‘

Lo appointment., R91axat1on of eqqont1a1 qualification is

\w hevond the law, Aqqum1ng ro1axaf1on is available it is for

)
. l
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reiaxing the qualification and not for varying the quota of
50:80 meant for direct recruits and promotees. As such the

act.  of relaxation; 'the aqualification and varyiqughe quot.a

L P : ff N
is not legally sustainable. By PTating reliance on Direct®
Recruits’ case (supra) 1t’1§18téted that appointees . in

{

violation of quota rules cahnot be accorded seniority from
/‘ . .
o

-
/

o~

'
{ ,
28, It is &tated by Sh. Dhingra that seniority

“~

the date of officiation.

Tist is violative o(f-~-t5OPT OM of 1992 but also of 1986,

Placement  of applicants enbloc above the private
p:

~ respondents is de hors the rules,
F
Y, (,'/‘

29.  In“the counter-reply filed hy the official
respondents they Eéve re-iterated their pleas taken in the
other two O0As aéd_%in so far as seniority assigned is
concerned, it is £ ted that as per OM dated 10.4. 1989 of

!

the DOPT 1in case oﬁ reasons beyond the control of DPG §Ff -—-
yearwise vacancies ,H%ve not been considered by DPC the

~x actual number of regu%ar vacancies in vester: years are to
be prepared and those ho are w1fh1n the eligibility field

* are to be considered .QQ»WT se and a select list is to he
prepared. The direct rec ru1fs nominated hy VSSC from
examination of 1995, 1996 é@d 1997 have been treated as if

s

they were taken for the vacéﬂgies of 1996, 1997 and 1998

- respectively, ACCQFdihg]y, as per the rota quota system

L
\ the seniority has “beean r1ghf1y aqq1gn9d which does not
b

suffer from any legal infirmity. “i ~ e ‘“‘t -
' ' Vi
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30, In the reply filed by respondents No.5 and
6, 1.e.. 8SC, it is contended that at no point of time

their advice has been sought by the ECI, as such they are

bn ™y eRoforma parties.
N /, ) ! “e o~
! hY
. \
‘\_ . - .

31, Wé“fﬁive carefully considered the rfva1
contentions of thef parties and perused the mater1a1 on
record. 32. 1In the ronspectuq of fhe above factual matr1x

et T , -
the relevant issues for our}bqnsideration are:
ii - |

1) whofher in fhe 01roumqran09= quota rule has
b@@n broken L

11) whéther fhe promotions  given to  the

y promotees wer5\1n accordance with law;
o

1i1) whether direvf\ recruits are entitled to
reckon their qen1or1tv from the date of
A°Q1QTant Grade.Examination;

/

iv) whether 1nter;se eniority assighed to
direct recruits as well as promotees is in
accordance with Taw;

{
33, Before de a11ng with the ahove {issues the
undisputed admitted facts aﬁe aAs under,
™
& 34.  Recruitment .rules for the Assistants provide
recruitment for the poqt of Assistant 50% Py promotion,
Tailing which by tra \f 2 on dopufaf1on and 50% by direct
recruyitment., FEarlier through AGE conducted by UPSC but now
by SSC for promotjkm the feeder cadre is UDC with five

vears’ regular qprvice in the grade. Para-5 of the Rules

. ) . . . .
provide pOﬁfr‘“Jo relax with the following  stipulation
\Where the Central Government is of the opinion that it is

necessary or expedient to do so, it may, by . order, or

reasons fo be recorded in writing, relax any of the’
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provisions of ﬁhese ruies with respect to any class or
category of persons, provided that when the recruitment is
made by UPSC consultation is mandator&.
35, LeQis]ativefEEg;:%ment in their reply have
clearly stated thét on gr;%% of administrative autonomy to

Election Commission aqg»'to exempt the posts from the
A _ .

7

purview of UPSC/SSCiﬁhe pProposal has not been acceded to
which has been 1nformea\to them on 20.1.1993, 1In so far as
relaxation qs cdncézhed, any  relaxation made by the
Election  commission fcannot be Imade by the Election
Commission 1tse1f;z§g~such no power of relaxation Ties with
the Election Com@#ssion and the approval . of the Government
. \ ' -
and  UPSC 1is to be taken. The UPSC has not been exempted

4

from the purviaew qtﬁthe‘DOPT as.wéll.

R .
36, T]1i‘.1991 rota- quota In  the grade of
Assistant was being\woperated in accordance with the
recruitment  rules. The proposal of 8SC for nomination was

rejected by the Comm3 ¢

sion for recruitment of ‘direct

recruits, Howaver, no @::ijF recruitment had taken place

from 1993-1949s8, [

{

37, Due to non-availability of the quoata far

~direct  recruits 2p Tong term vacancies meant for direct

recruit quota Qc¢curred from 1991 ¥0.1995, The Commission

ke

-
A8 one time measure to hold a DPC hy diverting the quota of

~ NN

assed an order 1in May, 1995 1in extraordin??y Ciroumgﬁameis

S

\\

direct recruits towards promotion, Accordingly, these

vacancies were released and filled up by the feeder cadre
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of UDC on 15.5.1995 drawing panel from 1991 onwards. The

relaxation provided under the rules was accorded and it is’

admitted that no anproval of the Government was sought.,

ﬁ/ AN 38

20.8.1996 vacancieS%\mg%?t for direct recruits have been’

Fuil Commission meeting held on

started t.o~ be fi]]ed,gp onh nominated candidates from the
S3C on the basis of AéE\1995 onWards. Accordingly, the
direct recruit Ass tants Wg?e appointed from 1997 +ti1)
1999, By oarders dated 2%}5.1995, 1.1.1996, 2.1.1996,
21.11.1998 and 21.12.1998 k\prohotees were regularised,
However, the same was revie@éd by a DPC.and by an order

.\j  dated 10.12,2001 these orderqlhhxe been superseded and fhe

senjority and regularisation of\promoteee have bheen done -

-~

from the date of their e11g1b111tv)as per. fhe recruitment

.rules and e1mu1faneoue1v 1nter—qe—qen1or1tv list was 1qeued

of promoteee and d1rert recru1te deferm1ned as per para

=
.2.4.2 of DOPT OM dated 4.11, 1qqz )J
- - ,J

R v_f/‘
w "

-

;'- \ i ‘ . 3 .
39, The aforesaid rev1ew of the ‘regular1qat1on

']
T k0 . and q1mu1faneoue1y enb]on een1or1ty arcorded to the
bromotees over and: above d t ‘recru1ts was a]so
, ) ;i :
i !
challenged 1in representations . f11ed by . them. These

repfesentatiens have __kReen considered and regarding
.opportunity to show Ee" e before review of the appninfments
of promotees ﬁejd to be valid as the ear11er DPG had,
- acted aca1nq#djfhe ru?es As earlier. DPCs had 4oomm1f ed
_\WS’NJTmeEgnfLQ~§1 m1etakee promoting 1ne11g1b1e pereone with
_,ﬁ"’ 7 procedurali 1rregu1ar1t1es the same have been_rectified‘ In
, 80 far as senijarity. is concerned, 1t i dec1ded fhaf while

Lo

gularising 20 ad hoc Assistants rofa qunta qutpm haq not

v l

to  the promotees and acoord of een10h1ty has been 0b1ected551
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heen followed and accordingly revised orders for
regu]ar%sation of Ass sistants have heen issued. As regards
rotation of vaoanoieé filled before 1.1:1997 the Commission

has appointed direéﬁukecruit Assistants thrggghAS§E*Qudhng
) ) | .

that period, o ' , }/’.\

s
P

40. In so'.far as dihect recruits are concerned,
seniority has been: prepared,on year-wise select 1ist. as

direct recruitment fhrn(\h S8C  was discontinued and
\

o

\he ha§1q of Thé r@qu1fq of AGE

1996, As 8s¢ nom1nafpd oand1datés on fhe ba91s-‘of 1995

p

examination against the ava11ab1e vaoanc1es “in 1996 thev

I

-\A._“
[

“have been ad1uqfed AgAINSt  the vacanc19q; of 1996 and

similarly for 1997 Aominations agaihst‘1998'Vacanoies have

been made. soiffar  as carried forward vacancies

earmarked

“{recru1tq upto 1997 as 1t has. .been
decided to divert 20 vacano1es from d1r@ct rerru ts tb-the
promotee quota fhere waq no carried forward vécanoieQ. It
is  further stated tha@ the seniority has_ been assigned
rotating the quota ahd-és the diréct recruits  were not

availahle the excess pro

up  to whlch it is possibl}\ta~determ1ne seniority on the

hasis of rotation of quota with reference to the actuyal
b

Number of direct recruits whe

NOt  operated according to the r%cruitment rules the

relative seniority was exémined in thek“ﬂﬁght of anl~

guide-1ines and the course adopted was Teast, QZeringiin

Pxfraordwnarv r1rcumqfancpq

A\

A

b3
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41. Now, in view of the above admitted factual

position we take up the relevant issues as described above,

42, Regardihg breaking 'ub - rota quota is

concerned,” thewgh it is contended on behalf of promotees

that as the quota-~meant for direct recruits has not been
maintained and no diregt recruitment has been made through

S8C  the quota has bge broken down and as a result the

~3

seniority shall be assigﬁéqﬁon‘the basis of continuous
: i

officiation 1in the 1ight of .£he decision of the Apex Court

/o

in Direct Recruits’ case (sUpra). ! ;

'I . ' . 1

rd

"‘3 i . . P,L" - .

43,  In a Constitﬁﬁﬂ%na1.8ench decision of the

Apex Court in Direct Recruitsﬂ.cﬁse.(supra) the corollary
: 3
: . ) ) ’ .
Taid  down 1is that when -the-” quota rule breaks and

. M .
appointments are made from dnejgource_in excess of the
) ‘l l.< A . . - ‘
ribed procedure envisaged

T “y i TR : ’
under the Rules er;appointmeﬁt;)apbointeQS‘shou]d-not -he
S . 5 : B '

5

pushed down below the appojintees from.:other sources
) nd Ll : '

Voot

. . . T
inducted in service'at a later date.' :

3.

44, ThgﬁApex Courpjih Sur%j Parkash Gupta’s case

(supra) while dealing with/Rule 5 (4) of the Recruitment

i

S . _ ‘ .
rules, 1978 pertaininfj;o Junior Engineers of Jammu and

Kashmir cadre, observed _ag under:

Vs

o

“36, \Qgiéhe question of breakdown of quota rule,
except the lethargy of the State Government and
s inaction and its not, asking the Service

Commission to make dijrect recruitment, no other

because the reference to PSC would take a

_ . -
"’\a R
‘ ‘ \‘a' ,\\*‘°‘ use s visible. The Cabinet note only stated
f' that.
o

s

long time, the ad hoc sarvices of the promotees
were .o be regularised. The delay on the part of
the Government appears to us to be motivated for
the purpose of blocking the quota of the direct
recruits and giving a part. of it to - the

s S A
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nromotees. We have noticed that when a very
helated decision was taken to make direct
recruitment, the same was restricted to 10%
rather than to the statutory quota of 20%. This
attitude on the part of the State was not
reasonable, .

37. Further under Rule 5 (4) of the Redruitment
Rules, 1978 it is provided-that in case suitable
candidates- are not available for promotion, the
posts shall be filled up by direct recruitment
and vice versa. Thus, there must be evidence
that suitable candidates were ’not avaijlable’ for
direct recruitment. Such non-availability cannot
be inferred when, as a fact, not even a reference
is made to the Commission to find out {if upon
advertisement,~ anybody will respond. Thus there
is no bréaking down of the quota rule,

38, That.. in such situations there can be no

hreakdown ©of the quota rule is clear from the
decided cases. In N.K. Chauhan v. State of

Gujarat t.he rule said that ’as far as
practicable’, the quota must be followed.

Krishna 1Iver, .J, said that there must be
evidence to show that effort was made to fil1 up
the direct recruitment quota. It must he

positively proved that it was not feasible, nor
practicable to get direct recruits. The reason
should not be ’procrastinatory’, In Syed Khalid
Rizvi . Union of India it was held that mere
non-preparation of select Tist does not amount to
collapse of the quota rule. In M.S.1. Patil v.
State of Maharashtra .it was held that mere
omission to prepare Jists did not amount to
breakdown of quota ruie.

39. One other significant fact 1is that the
cabinet note dated 19-12-1997 only states that
cases of the ad hoc promotees if referred to PSC

will take a long time for getting the necessary
recommendation, But nowhere 1is it said that
direct recruitment was not possible or that
direct recruits were not availahle or such
recruitment had bhecome impracticable. For the
aforesaid reasons we hold that the quota rule has
hot broken down."

45, Having regard to the above, in the instant

case from 1991 onwards though recruitment rules nrovide for
direct recruit through UPSC/SSC, no nomination has been

called from SSC  6n the basis of AGE. Though direct

recruits were available, respondents, 1i.e., Election

Commission, without any relaxation duly accorded by the
Central Government  under the relevant rules suo moto,

without any authorization, exempted the Commission from the
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purview of URPSG/SSC, Despite the fact that such a pProposal

has heen turned down by the Legislative Department 1n

D
D

absence of any ~exemption from SSC and DOP&T. Merely

o

ecause no direct recruitment has been made from SSC/UPSC

f@ou]d “not - amount = to breaking of the quota rules, The

aforesaid contention cannot be sustained in Jaw. An

artificial breakage of quota would not. be construed as

breaking of the“'guota. In our considered view, no
nominated candidéfes, 'i.ém,jdireot recruits from SSC andg
non-availability :bf quota Q% d{reot recruit dis self
denerated and onjd.not amount to breakﬁng up of the quota
rule, Accordingiy; we have no hesitation to hold that the

Uota rule has not heen broken.

-

46.  As.the Commission, right from 1991 to 1995
had not. nominated,ééndidates aéainst the direct recruitment
auota from §sc, ZOlvacanices had accumulated of direct
rec?uitment, Tnstead of fi1ling the vacancies through

direct recruitment - without relaxing the fu]es, for which

approval of the ““Government is mandated and condition

Lt
L

- y (
pPrecedent., the Commission without any authority de hors the~

ruies as one time relaxation passed orders holding DPC to

promote from the Teeder cadre of UDC on ad hoc basis

towards promotee quota and wWere reagularised, These
promotees were not even eligible in so far as their regular

service of five years 1in the feeder cadre.,

47, In so far as relaxation is  concerned, 1in
J

Direct Recruits’ case (supra) the Canstitutional Bench of

‘he  Apex Court held that if the quota rule has been broken

and  rules permit authorities to relax the pProvisions

relating to quota,; ordinarily a presumption should be
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raised that there was such relaxation when there was a
deviation from the quota rule. However, we Tind that 1in
the 1ight of ﬁbé decision of the Apex Court 1in suraj
Parkash Gupta’s cédse (supra) in so far as relaxation is

concerned, the Apex court has made - the following

ohservations:

‘28, The decisions of this Court have recantly
been requiring strict conformity  with the
Recruitment Rules for both direct recruits and

nromotees, The view -is that there can be no
relaxation of the basic or fundamental rules of
recriyitment., In Keshav Chandra Joshi Vs. -Union

of India (1993 SCC (L&S) 684) the Rule permitted
reiaxation of the conditions of service it was
held by the three- Judge Bench that the Rule did
not  permit relaxation of Recruitment Rules. The
- words "may consult PSC" were, it was observed, to
v be read as "shall consult PSC" and the Rule was
treated as mandatory. 1In Syed Khalid Rizvi .v.
Union of India (1994 Sce (L&S) 84) (SCC at p.603)
decided by a three-Judge Bench, a similar strict
principle was laid down. The relevant
Rule-Rule-3 of the Residuary Rules (see n.603,
para 23) in that case did permit relaxation of
the ‘Rules”’. Even so, this court refused to
imply relaxation of Recruitment Rule and
observed: (SCC pp.. 603~04, para 233),

The condition precedent, therefore, is that there
should bhe an appointment to the service in
accordance with rules by operation of the rule,

undue  hardship has been caused,....It is already
&y held that conditions of recruitment and
- d ‘ condit.ions of service are distinct and the latter
is preceded by an appointment according to rules.
The former cannhot he relaxed, (emphasis

suppliied)

29, Similarly, 1in State of Orissa v, Sukant.
Mohapatra it was held that though the power of
relaxation stated in the rule was in regard to
“any of . the provisions of the. rules”, this did

. not  permit relaxation of the rule of direct
. recruitment without_consu]ting the Commission and
the entire ad hoec service of a direct recruit

couid not be treated as regular service,

Similarly, in M,A. Haque (Dr) v. Union of India

it was:- held that for direct recruitment, the

rules relating to recruitment through the Pubitic

Service Commission could not be relaxed, In J&K

Public Service Commission v. Dr Narinder Mohan

it was held that the provisions of the J&K
Medica]:Recruitment Rules could not bhe permitted,

(See also Arundhati AJit Pargaonkar (Dr) v.

\ State Qf{MaharaShtra). In Surinder Singh Jamwal

Yo (Dr) vy " State of J&K this Court directed the
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direct recruits to go hefore the Public QGrv1ce
Commission, Decisions cited for promot.ee
distinguishable.

30. Two decisions which have been referred to by
counsel for the promotees have to he referred to
hut these can  be distinguished, In

<<

- Sreenivasa Rao v. Govt. of A.P. there was an

order of relaxation in favour of the promoteas
who were not regularised under Ruje-23 of the
A.P. State and Subordinate Service Rules. In
that case, this Court felt that he Government’s
order relaxing the requirement of consultation
with the Commission need not bhe interfered with
hacause the promotees " were placed by the

Government helow the direct recruits, This case
is therefore clearly distinguishable. (We shall

be referring to this case again under Point 3. )

Again in Ashok Kumar Uppal v. State of J&K while
holding that the power of relaxation could not be
arbitrarily exercised, this court upheld the
relaxation of the relevant standard prescribed
for typing, in respect of five direct r@rru1fi;
This was because the State Recruitment Board 4

that case had made. a recommendation for
relaxation of the requisite standard 1in thedir
favour and this was accepted by the Government.

The relaxation was upheld because the Government
had rpfroapoct1vp1y amended the promotion rules
so that the promotees could just go ijnto the
nromotion quota by sheer seniority rather than
selection as was the rule earlier. The five

252t 57 kit P> b 4

direct . recruits were very close to the other .

selected. direct . recruits and were more

eritorious than the promotees”

48. Having regard to the above and in the Tight
of Election Commission (Group 'A’ ahd Group ’'B’ Postg).
Recruitment Rules, 1998, “though Th@ minimum eligibility for
promotion to theﬂéost of AQQ1QTant is five vears’ regu?ar
service in the feeder grade of UDC for promotees, though
there exigsts power of relaxation to any of the nprovisions
of Rules re]ating.to any class or catégory but the Central
Government. has ﬁg.form an opinion that it 1is necessary and
expedient. to do ébﬁl In that event the approval is from the

Central Government. Before diverting the quota and filling

up the posts no  such approval has bean

N
O

ught,
Accordingly, 1in absence of any valid relaxation the DPC

held and promoticns made of promot 88 against direct

recruits quota the power does nhot include to relax the
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ruies of recruitment., As such, admittedly as no approval
has bheen sought hy the respondents from the Government the
pkomotions are not in accordance with the recruitment

2
rules,

49, Tt is equally settled hy the.décision of the
Apex court in Direct Recruit’s case (supra) that settled
position cannot Bé unsettied. Though the promotions had
been made long back in 1995 a challenge has been made by
the direct recruits to the nromotions only in 2002 when few
of the persons have been‘furﬁgér prbmoted on ad'hoo basis
as Section Officers. 1In this view of the matter we observe
that though the promotions made weregwithout any relaxation
and nat as per' the quota, yet the same would not be
disturbed. Howevér, we also Tind that in supersession of
orders  passed :fnbm 1995-1998  order dssued by the
respondents on 1Qf;éw2001 has been assailed by the direct

recruits but the earlier orders have not been challenged.

50. The contention put-forth by the direct
recruits that as no nominations have been sought from S8SG
they should not be made to suffer and their .- seniority

should be reckoned for the purposes of inter-se-seniority

between direct recruits and promotees from the date of

holding of AGE s concerned, the Apex GCourt in Suraj

Parkash Gupta’s case (supra) held as follows:

"80. We have next to refer to one other
contention raised hy the respondent direct
recruits, They claimed - that the direct
recruitment appointment can be ante-dated from
the date of occurrence of a vacancy in the direct
recruitment quota, even if on that date the said
person was not directly recruited, It was
submitted that if the promotees occupied the
quota belonging to direct recruits they had to be
pushed down, whenever direct recruitment was
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made., Once they were so pushed down, even4if the
direct: recruit came later, he should be put in
the " direct recruit slot from the date on which

such a 'slot was available under the direct
recruitment quota. -

R1, This contention, 1in our view, cannot be
accepted. The reason as to why this argument is
wrong is that in service Jurisprudence, a direct
recruit.can claim seniority only from the date of
his regular appointment. He canhot claim
seniority from a date when he was not borne in
the service., This principle is well settled. 1In
N.K. Chauhan v, 8tate of Gujarat (SCC at n.325,

para 32) Krishna Iyer, J. stated:

Later direct recruits cannot claim deemed da
of appaintment for seniority with effect from 3
time when direct recruitment vacancy arose.
Seniority will depend upon length of - service.
Again in"A. Janardhana v. Union of India it was
held that a later direct recruit cannot.  claim
senfority from a date before his birth in the
service or when he was in school or college.
, Similarly it was pointed out in A.N. Pathak v.
~/ saecy, to the Govt., (SCC at p.767) that slots
cannot.  be kept reserved for direct recruits for
ret.rospective appointments.”

ot
3 D
D

51, In this view of the matter the direct
recruits cannot claim appointment from the date of
vacancies in quota hefore their selection and this mutatis

mutandis applies to seniority as well.

r. 52. In so far as seniority is Conoerqédg
respondents on a Full Court Commission meeting having

"
regard to the fact that 20 vacancies meant foOY direct

recruits had been diverted to promotee quota and in absence

of any direct recruitment made from 1991 to 1995 4in so far

as inter-se-seniority is concerned, followed DOPT. OM dated
4.11.1992, where it is provided that if adequate number of .
direct recruits-are not available in any particular vyear,

rotation of quota for determining seniority would take

place only to the extent of'the available direct -recruits

and promotees. - In the eavent direct recruits are not
\V available the excess promotees will be bunched together at
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the bottom of the seniority list below the last position up
to which it is pogssible to determine seniority on the basis
of rotation of qubta with reference to the actual number of
direct recruits Who become available and vice versa,.
Thereafter 1in thé_ next vyear while seniérity will be
determined betweén' direct recruits and promotees to the
extent of the number of vacancies for direct recruits and
promotees as determined,accqrding:to the quota for that
year, the additional direct }ecruits selected against the
carried forward Vacancies for the previous yvear would be
placed enbloc below the last promotee. This resulted in
pushing down of direct recruits from AGE 1995 with
appointhent against 1996 vacancies below the promotees on
the hasis of theiﬁifevjewed regu1arisationAfrom the date of

eligibility. Howéyer, we find that once the quota has not

u
brokn. clovin has to be rotated for the purposes of senjority.

The Apex Court in Suraj Parkash Gupta’s case (supra) in so
far as seniority to the promotees who have been appointed

in excess of thejr quota against the quota meant for direct

recruits held as follows:

"79. SummAarising the position, we therefore hold
that. the ad hoc/stopgap service of the promotees
Gannot.  he treated as non est merely bhecause PSC
was  not consulted in respect of continuance of

the ad hoc/stopgap service beyond six months.

Such  service 1is capable of being regularised

under Rule 23 of the JakK (CCA) Rules, 1956 and
rectified with retrospective effect from the date
of occurrence of a clear vacancy in the promotion
aquota, subject to eligibility, fithess and other
relevant factors. There 1is no ’rota’ rule
applicable. The 'quota rule has not been broken
down.. Excess promotees occupying direct
recruitment posts have to he pushed down and
adjusted 1in later vacancies within their auota,
after due regularisation. Such service outside
the promotee quota cannot count for seniority,
Service of the promotees which s regularised
with retrospective effact from the date of
vacancies within the auota counts for seniority.
However, —.any part of such ad hoc/stopgap or ‘even
regular 'service rendered while occupying the
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direct recruitment quota cannot  be counted.
Seniority of the promotees or transferees ig to
be fixed as pPer quota and from the date of
commencement, of probation/reguiar appointment as
stated above, Seniority of direct recruits s

from the date of substantive appointment,
Seniority has to he worked out between direct
recruits and promotees for each vear. we decide
Point 3 accordingly,

Point 4

Direct_~recru1ts cannot claim appointment from

date of vacancy in quota hefore theqir selection,”

53, If one has regard to the above the excess:

promotees occupying direct recruits Posts have to he nushed

down and 'adjusted in later Qacahoies within their quota
after due regu1arﬁ§ation. The service rendered outside ?De
Pramotee quota oahngt count_ for seniority.  The principle
assigned would be"$5p1icab1e when tﬁere is i@ rule of rota,
If the quota ruTélis not broken the promotees 1in excess
occupying direct;{fecruits quota though "their promotibn

cannot he disturbed at this point Qf time, .but in so far as

seniority is concerned, they have to be adjusted for

i i

regular appointménts against the vacancies meant for 50

auota. of promotion‘éﬁd accordingly deeming their promotions

from the date of availability of vacancies, theijr senioritg('

is to be assigned from the date of such appointment on
regular hasis. We also find that at one‘ place it 1s
admitted by the respondents that 20 unff11ed vacancies
earmarked for direct recruits have been diverted t.o
promoteas quota and there were no  vacancies to carry
forward, the principlie relied Upon on the basis of OM of
1992 would have no application because asg per OM dated
3.7.1986 of DOPT regarding - seniority as contained in
paragraph 2.4.2 the unfilied direct recruit quota vacancies

have +to he carried forward and added to the corresponding

direct recruits vacancies for the next year. 1In that event
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the seniority would he determined between direct recryits
and promotees to the extent of number of vacancies for
direct recruits and promotees as per the quota. As no
carry forward of direct recruits vacancies had. taken place
these insftructions would héve ho application and as the
rotation of the quota fs a princip]e'for'seniority and the
same is intact and.has not been hroken down-the seniority
has to he assignéd stkfct1y in accordance with rotétion of
the quota. The prbmotees who occupied the vacancies meant
for direct recrﬁits‘bannotlbe accorded senijority against

b

. . {
those posts falling ﬁeyond their quota,
54, In the light of our answers to the relevant
ro .
issues OA-1405/28002 filed by the direct recruits, seeking

quashing of the promotion orders of respondents No.7-
¢

N

9 1is

o L. L . ,
rejected, However, the seniority list c¢irculated on .

1.5.2002, which stv not in accordance with the rules is

55. ‘In  0A-1259/2002 promotees have sought

seniority on the haqwq of initial appointment taking resort
to Direct Recru1ts rife (supra) is concerned, we hold that
as their anp01nfm9 T \ére hot in accordance with the rules
without any va]jd relaxation against the vacancies not
meant. for their quota the period of officiation against
those vacancies on the basis of continuous officiation

cannot  be counted towards seniority. The aforesaid prayer

Ra, In so far as 0A-1259/2002 filed hy the

promotees where a challenge has been made to  review of

their regularisation without a show cause notice 1is

O
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’ concerned, we find that even:their’ earlier -appointmgnts

were de hors the rules andnhas nbt been disturbed on’"

account of unsoff11ng the qettled pns1f1on Merely becaus

I:D

applicants have attained 911g1b111fy as per the recrujtment - -
rules their apnn1n*ments rannot h@ made on regular basis

for want of vacancies in fheir rPQpert1ve quota, Morpovpr

we find that the DPC earlier 1n deroga+1on of the ru]oq on
invalid relaxation” aornrded them promotion w1th procedural
itlegality which can he rect1f1ed through a rev1ew DPC for

which no r@aqonab1p opportun1ty to Qhow cause is required.
X b

§
N

ST " R7, In. the resu1f %or fhe foregoing reason

N

: &
{ though we d1qm1qq OA% f119d by the .promotee Assistantsh“ N
A5 \ ' (e -

i.e., OA No. 1259/2002 and OA- 1507)2002 but partly allow :

OA-1405/2002 filed hy the dire f re its. ACcording1y-the

inter-se-seniority list  of H AsSistants in Election P

"

Commission 1is quashed: and qef éé1de. Respondents are

directed to revise?fthe en1or1ty)hav1ng regard to the.

—

observations made ahove, within 2 PPP10d of.s81x months from
the ' date of receipt of a copy of TH1 order.  Applicants, é

% k«j,e., direct recruits in that evenf 'shall be entitied to‘ﬁz/* 5K
o : ;J ‘u

AN

all consequential benefits' N@ sts.
| | P2

S h8. Before parting with, Qe are constrained to
obéerve that the FElection 6bmmiséion while according ,
hromotions and seniority in. fhp dradp of Assistants has '%
acted 1n a manner to give go- by@ to Tho statutory rules and ;
principles és we]] as Jaw 1a1d down. This 1is beyond alj
oahohs of justice and has led to.unneqessary Titigation and

administratiye chaos, which should be avoided in future,
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