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( Shri S.M,Arif, Advacate for respondents No.5 and 6)
ORDER

By Mr. Shanker Raju, Member (J):

As the issues involved relate to identical facts
and law and are inter-related, these OAs are being disposed

of by this common order.

2. The issue relates to inter-se-seniority of
direct recruits and promotees Assistants in Flection
Commission of TIndia (ECT, for short). As per the Election
Commission (Group. A’ and Group B’ Posts) Recruitment
Rules, 1988, recruitment to the posts of Assistant is 50%
by promotion, failing which by transfer on députation \Eﬁd
50% by direct recfuitment through Assistant Grade
Examination (AGE,. for short), conducted by the Staff
Selection Commission (ssc). fhe éssent1a1 aqualification
for the post 1s Upper Division C]efk with five vyears’
regular service, ~The vacancies are to be worked aut on
yearly bhasis. The general 1nsﬁruct10ns and criteria for
fixing senibrity of direct recruits was laid down by the
DOPT in OM dated 30;7.1986. Earlier to 1990 " for making
direct recruitmeht the Commission had been

l~requisition1ng/repor£ﬁng vacancies to sS¢  and on 1t
recohmendations appa%nting' Candidates against 50% of ' the

vacancies meant for direct recruitment, However, the

aforesaid practice has been stopped hy the Commission from -

1991 onwards and no vacancy of direct recruitment was

reported to

N

S8C and'jh case of recommendation by the SGC no
appointments have bpen given f111 1995. Seven applicants

who appeared in tho AGE 19895 an recommendatwonq by

o+
D

h

Commission as direct recruit Assistants in ACE in 1996
seven applicants and in 1997 AGE seven more app11oanfq were

recommended by the QSC A seniority Jlist was circulated in
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1994  of the Assistant hy the Commission. The seniority in

the quota of 50:50 and promotees was shown as per the OM of

the DOPT.

3. As the Commission did not report vacancies to

S8C it had faced shortage of Assistants. The incumbeénts in

- the feeder cadres, i.e., UDC who had no eligibility in so

far as requisite year of reguTé} service were promoted on
ad hoc ‘basis from 1990 onwards and they are respondents
No,6-29. Besides making ad hoc promotions vacancies
earmarked for direct recruit could ndt he f111ed, as such
the ad hoc promotioﬁs were made by the Commission without
one Gautam and Horaﬁ:{respondent No.6 who were promoted on
ad hoc bhasis 1in 1996 and 1992 respectively were given
reguijar promotion.. Aoéording1y, by an order dated
26.5.1995, respondents No.7-26 who had been given ad hoc
promotion during the years 1990-1993 were regulariy
hromoted w.,e,f, 19.9.1995 and again Dy an order dated
2.1.1996 respondents 20-29 were also regularly promoted.
This has bheen done by giving relaxation to the eligibility
criteria of five years’ regular servicelin the feeder cadre

As per the recruitment rules,

4, Seven applicants of AGE 1995 were given
appointment in 1997, On representation by the direct
recruits as to illegality Committed in the grant of
re1axatién to the promotees, on review by the respondents
that these private respondents did not qualify the

eligibility criteria of five years’ regular service in the

\V feeder cadre a review DPC de~regularised them and on
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compietion of respective Five years of regular service
accorded promotion on regular basis by the impugned order

dated 10.12.2001,

A draft seniority 1ist was issued on

N

10.12.2001  showing the promotees sénior to applicants,

This has been represented against by the direct recruits.

8. Vide memorandum datpd 1.5.2002 their requ

waq turned down,

7. By an order dated 1.5 .2002 a final senijority
N
Tist was issuyed whpre1n rPonndontq No.6-29 were showin at

higher places than applicants. Being aggrieved, applicants

have filed this OA:

3. InJ QA—1401/2002 quashment of promotion of
respondent.s No.6¥2§ vide order dated 10,12.2001 as well as
seniority 1ist dated 1.5.2002 has been sought, with a
direction to ECI to frame seniority Tist of direct recruits

and promotees Assistants as per the Rules,

9. Shri M.c. Dhingra, 1learned counse
applicant contends that seniority assigned to promotees Js
in violation of OM of 1986 and is violative of Articles 14
and 18 of the Constitution of India. According to him, the
Commission could not make'promotion in excess of the posts
ear-marked for promote es in any particular year, The
promotions given on 1.5.2002 are 111egé1 violative of

recruitment rules as have been made in excess of the quota.
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10, According to Sh, Dhingra, the Commission

o~

committed serious error in promoting respondents No.6-29

from the date of their compietion of five vears’ reaular

service irrespective of the humber of vacancies availab]e
as per quota. The seniority of promotees could bhe reckoned
from the date of appointment or avaj]abi]ity of vacancies
whichever 1is later., As the vacancies were not available
the promotees could not be treated as appointed in
subsequent  vacancies and their promotion has certainiy
stolen a march over applicants. By 'referring to  the
decision of the Constitutional Bench of the Apex Court in
The direct recruits Class~I1I Engineer{ng Officers’
Association v. State of Maharashtra, 18990 (2) scC 715 1+
is  contended that for reckoning seniority appointment
should be made in accordance with rules whether in case of
a promotion or dirépt recruit. As the promotions have heen
made bevond the duota of 50% it is violative of the rules

and 1n excess of the vacancies senjority cannot be assigned

Q

Lo them. According to applicants though no requisition has
been sent to SS8C¢ fo fi1l up 50% quota for direct rerru1tq

nromotees given promot1on‘ 111 1q9% 20 varanr1eq got
accumulated promotees had ‘been g1vpn ad hoc promotion
whereas these gu]ar promations g1V9n to the promotees in
1995  ids withou@ 'ény reference tol the quota or post.,
Vacancies meant fpr_them cannot be f11ied encroaching upon
direct recruyit quoté. However, onirea1isation promotees

have been rightiyvde—regu1ariqed However, promotees have
been placed in subsequpnf lTist enbloc senior against quota
and 20 vacancweS"in direct recruit quota have been

converted by the Commission into promotee quota. In

—

SO Ta

. "D
S

ot

as  relaxation in recruitment rules is concerned, thi

on

has

]

Lo be done in consultation with UPSC and is to be by the



=
N

(10)
Central Government, As there is nothing indicative of
aforesaid procedure being carried out the relaxat.ion given
to the promotees is de hors the rules,

10, By referring to DOPT OM dated 3.7.1986 it is
stated that the relative seniority of direct recruits and
promotees shall bhe determined according to the rotation of
the vacancies between them and shall be based on the bhasis

of the quota reserved for them in the recruitment rules.

A

7]

rota quota has not heen broken, seniority is to be
strictly assigned" as per the OM p1acing enbloc . the
promotees who are the direo; recruits, cannot be
countenanced, To‘substantiafe the aforesaid plea laarned
counsel for app1jqant has Eé11ed upén the decisions of the

Apex Court in Suraj Parkash Gupta v. State of J&K, 2000

(7) 8CC 561 and B.B. Badani v. State of Mysore, 1916 (2)
scc 901, |

11, Th  so far as direct recruiﬁment_ is
concerned, it '184 stated  that though the Commission
recommended, the ECI refusééu in.case of non-availahility
of direct reoruiﬁs, reasons are to be recdrded. As  no
requisition has been sent to SSC‘énd far the first time it

was done only in 1995 appointment in excess of qué?ﬁ\ of

nromotees does not hes

OW seniority,

12, Sﬁri_ Dhingra contends that as applicants
have cleared AGE" right from 1995 the delay 1in their

appointment cannot  bhe attributed to them and accordingly

their appointment dis to be antedated with. correct.
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assignmen As the UPSC had not granted

Wt
D
—4
N
D
3
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<

exemption as per the vacancy position the claim of

applicants is to be allowed,

13. Learned counsel appearing for the Election
Commission Sh, 'Mgf11dhar in his reply contends that tij1]
1991 trota quota 1in the grade of Assistant was operated
strictly 1n aocordanop with the recruitment rules, 1In May,
1993 an jissue had arisen whether to fil1 up the posts of
Assistant  1in FPI hy candidates sponsored by SSC. The plea
was rejected hy . the Commission Qh the ground that the
experience with “éSC was disappdinting and the entire

= proceedings 1nvoi§ed inordinate de]ay, However, between
1993-1996 ECI did not fill] vacaﬁcies meant for direct
recruyits but these vacancies were filled by promotion from
the feeder grade . .of UDC from time to tLime on ad hoc basis.

According to fhe"1earned counsel between 1991-1995 20

vacancies meant--for direct recruit quota accumuylated,

However, in May, 1995 it has been decided by the ECT to

1

Fi11  these cancies through the feeder cadre by promoting
the incumhents instead of -following the direct recruitment.
v As it  was found that the candidates 1h the feeder cadre
have not completed the requisite quatlifying service of five
vears, Commission’s approval was obtained to relax the

required qualifying service. However, approval of the

D

Government of India was not taken. A DPC held on 19.5.1995
drew year-wise pane1s from 1991-1995 and recommended all 20
persons from' fhe feeder cadre of UDC in the grade of
Assistant against vacancies meant. for direct recruitment.
This was one time relaxation but no such order was passed

by the Commission. This has. been done in.public interest,

Accordingly, 20 UDCs were appointed as Assistants on
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regular basis w.e.f., 19.5,1995., This has hecessitated
circulation of draft seniority T1ist where objections have
been invited, Applicants who were aggrieved made

representation hut the same were rejected

14, By a full Commission meeting held on
20.8.19968 matter was reviewed and as the quota for

promotion had a1reédy heen acceded to a balancing act was

proposed, This hés, as a follow up action, initiated the
by

. hroceedings of filling up the vacant posts of Assistant

direct recruitment through SSCW- The first appointment on
the basis of nomination by SSC of AGE 1395 was appointed in

1997 upto to AGE 1997, In all 22 persons had Béén

appointed,

15, Onﬂfrepresentation, it was decided ta

validate the transfer of quota from "direct recruit to

D

promotee and took a decision to bre%k all t{es with SSC and
accordingly vacancies which are to be f1f1ed up  to be
necessarily from amongst promotees, However, after 1998
quotas have been filled through direct recruitment whose

vacancies were carried forward for the years 1990-1995, . On

shifting of vacancies to promotion quota vacancies. have

been released to bhe filled up from promotion quota wi..f.

15.9.1995, Balance has been drawn from 1995 £i11 1999 4n
respect. of promotion quota but from 1996 direat recruits
who were appointed through SSC and their inter-se-seniority
position has bheen fixed as per rota quota rule. Ad hoc
appointments have been de-regularised and it  has bepn
decided to reéU]arise the promotees from the. date they
FUlfil  the e1191b11i£y criteria in the recruitment ruyles

and the seniority 1{is to be reckoned from that date.
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Accordingly, the entire matter was reviewed. Keeping in
view the vacancy bbsition with reference to reservation the
review DPC which met on 10,12.2002 1in aocordénce with
instructions office order dated 10.12.2001 was issued in
supersession of thmission?s order-1ssued in 1995, 1996 and
1998, The seniorify was finally sétt]ed in accordance with
general principles of seniority laid down in DOPT OM dated
4.11,1992, The_seniority of promotees has been determined
on the princip]e_ enumerated 1in bara 2.4.2 of the OM of
1992, A]though@kﬁhe Commission requested to nominate
candidates on the:bésis of the result of AGE, S8C nominated
the candidates on the basis of 1895 AGE. The nominatiorn
for subsequent. years Were made against vacancies of 1997
and the candidates were hominated from 1996 AGE etc. A
draft.  seniority 1ist was  issued on 10.12.2001.  The
promotees took certain objections and demanded seniority
from their in%tia] appointment on ad hoc hasis. As there
is  no provision to give show cause notice to the persons
affected by the review DPC, thjs has been rejected, The

review DPC in such a case is to be held if there have been

grave errors in the procedure followed by the DPC. As th

D

DPC on 19.5.1995, 2.9,1996 and 2.11.1998 committed
unintentional errors resulting in appointment of ineligible
persons., The final decision taken by the ECI provides that
appointment made in the grade of Assistant in 1995 should

nhot be touched as by that time there had been a severanc

D

o

from SSC and vacancies are to he filled up by appointment
from feeder cadre. ..Accordingly, Assistants appointed prior
to 13997 should be rendered enbloc  senior to .direot
recruits, as appointments were made as per the Rules and

approved by the ECI, However, 20 ad hoc Assistants who
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were regularised - on 19.5.1995 in violation of rota quota

system as per Recruitment Rules and accordingly revised the
orders for regularisation.

16, Iﬁiﬁso far as recruitment rules are
concerned, as Comﬁjésion had discontinued from recruiting
persons from SSC, However, SSC inducted candidates on the
basis of 1995 examination and as yacahoies became available
only in 1996 direct recruit recruited on the basis of 13895
AGE cannot be included in the select Tist of 1995,
Nominations for subsequent years were made in the same
year, as such there was no carried forward éf unfi;}ed
vacancies earmarked for direct recruitment year 1992-1997.
As 20 vacancies earmarked for direct recruitment havé been
diverted to the pramotion quota aforesaid was not possible,

As quota of direct recruitment was not operated according

to the recruitment rules relative seniority was assigned as

ber rules,

17. Respondent No.4, 1i.e., Ministry of Law _and

Justice represented through Sh. N.S. Mehta in his reply

ands that the 1legislative .department is the

administrative department in respect of FCT. In the “vear

1992 ECT requested the respondents to obtain the approval

of Government to fi11 up certain posts in EECI without

consuitation with UPSC and DOPT, as the exemption was not
accorded, Acoordihd 'f Sh. Mehta the relaxation 1n' the ,
rules cannot he madp hy the ECI 1fse1r and as DOPT and UPSfﬂ
-did not agree to the proposal of EFI for exempting the

posts  fram the1r ”purview as such ECI had no power of

relaxation.
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18, Shri Naresh Kaushik, Tlearned counsel
represent.ing the promotees has relied upon the decisions of
the Apex Court in the Direct Recruit Class-IT Engineering
Officers’ Association (supra) and Rudra Kumar Sain v.

Union of India, JT 2000 (9) SC 299

19. According to Sh. Kaushik applicants have no
Tocus standi to chalienge the promotion of private
respondents, as ﬁhéy were not even- borne in the Department
on  the dates respondents were appointed. It s furﬁher
stated that the OA is barred by 11m1tat19h as appointment
of non—appTicanté"was made in 1995 and 1996 respectively
the present O0A ’ff]ed in 2002 is beyond the stipulated
period of limitation envisaged under Section 21 of the
Administrative Tribunals Adfg .1955. According . to the
respondents the ﬁmpugned order dated 10.12.2001 even if it
is quashed is hased on Commission’é order dated 26.5,1995,
2.1.1996, 21.11.1998 and 21.12.1998. As these orders are

not assailed herein in absence of any challenge to the
appointmenﬁs of ﬂahswering respondents on promotion QA s
lTiahle to be disijéed. According to the rerondpnfq their
appointments were validly made on promot1nn after relaxing
the rules 1in a decision taken by the Commission in 1its
meeting on 19.5.1995. This conscious decision of departing
from making appointment through SSC was in accordance with
rules, According to.him, as appointment was in accordance
with ru]es'the seniority flows is to be reckoned from the

date of initial appointment in the 1ight of the decision of

the Apex Court in Direct Recruits’ case (supra).

)
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20, Sh.. Kaushik by referring to para 2.4.,2
clause of OM dated 3.7.j988 it is stated that in case of
carry foreword of quota of direct recruit
inter-se-seniority between the direct recruit and promotee
would be fixed by placing enbloc below the last promotee

the direct recruit vacancies carried forward.

21. According to Sh. Kaushik, quota rules
breaks when appointments are not made as per rules and this
admission of breach of quota is apparent from the fact that
one of the mode of recruitment, . i.e., 8SC has been
by-passed. Accéfding to him seniority is to be determined

AN -
on the basis bf_ continuous length of service ana7 the
refaxation giveh 1s in pub11¢ 1ntefest, thefe should be a

presumption of deemed relaxation in case appointment is

made in accordance with rules.

22. -bAf1259/20034ha8 been f11éd by the promotee
Assistants 1megH%ﬁg the memo datea 10.12.2001, 1.5.2002 as
well as the séﬁiority assignéd to them, The main
contention putffgrth by applicants is that the impugned

order relegating their seniority on regularisation which

jo}

has vested thquwjth a right is bad in law for want-ef an

opportunity 1n’]gonsonahce with'the prinéip]es of natural
Justice and fairibfay. By referring to 30th meeting of the
ECO held on 20.8.1396 it {s stated that one time relaxation
has been accordéd and there was no mistake on their part or
any attribution .1n their regularisation. The relaxation

was a conscious decision on the part of the Commission and

~as  there s no break in service the seniority as per the

decision 1in Suraj Parkash Gupta’s case (supra) is either

from officiation or from e1igibi11ty. According fo Sh.



Naresh Kaushik, orders have heen issued by the incompetent
authority as the regularisation of promotees was made by
the Election Commissioner whereas the impugned orders have
been passed by an authority subordinate. As the settled
regu]érisation has heenh unsettled after a lapse of

considerable period the orders are contrary to the doctrine

of legitimate expectation.

23, The .officia1 respondents in their reply
contended that as the relaxation was not approved by the
competent authority, i.e., the Central Government the
review DPC on reconsideration de-regularised.the applicant

o w~and accorded them regularisation from the date of their
acquirement of eligibility, i.e., five years regular
service. The inter-se-seniority has heen maintained in
accordance with rules. The ordpr dated 10.12.2001 has hepn

cw=~ __ issued. on the basis of rpcommendat10nq of the review DPC,
It is stated that th{,-,1at1ve«sen1or1ty has been assigned
keeping 1in view the.éktraordinafy ciréumstances and least

disturbance,

24, In 0A-1507/2002 prométees' have assailed
seniority list dated;jQ.S.ZOOZ and seeks senijority from the
j¢ﬁate of initial aapﬁintment. According to Sh. Naresh
Kaushik objections agéinst seniority had been illegally

rejected as the quota rota rule has already been broken

seniority assigned is contrary to OM dated 4.11.1992.

25, The learned counsel for direct recruits Sh.

M.C. Dhingra opposes

ct

h

D

OA and stated that due to

non-requisitioning from t SSC quota rota rule cannot be

=
D

&' said to be protected. I

ct

is only when the recruiting

R
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agéncy fails te sent or recommend candidates after
selection fo the employer and not otherwise. According to
him, fhree candidatés were recommended hy SSC on 11.1.199%
and  further two candidates on 8.2,1932 but none of tLhem
have heen ée?ected by the S8SC and were appointed. On the
contrary Commission returned back the dossier of 11
candidates on 21,7.1993, The eligibility and qualification
a8 per the recruitmént rules of the Assistant recommended
have not  been disputed., Although the candidates were
available for direct recruitment yet. ECTI had not appointed
them and in the subsequent years also till 1995 no request
was sent to the S8C. Relying upon the decision of the Anex
Court in Suraj Parkash Gupta’s case (supré) it s s%ﬁﬁed
that there 1is no break down of quota rota rules. As the
recruitment rules provide vacancies to be filled up in the
ratio of 50:50 from direct recruits and promotees, resort

of the Commission to fill up the vacancies meant.for direct

recruitment. by making promotion is not legally permissible,

26 . As  the Commission has violated the
recruitment. rules for filling the vacancies meant for
direct recrﬁitment and their non-requisitioning of
candidates from SSC the recruitment rules were vialated.

at
-
The relaxation provision has not been validly complied

with, 1i.e., consultation with UPSC. Instead incompetent
authorities have given post facto rectification for the

wrong committed by the Commission.

27. As the promotees did not meet the para
meters framed in the recruitment ruiles they have no right
to appointment. Relaxation of essential qualification is

hevond the law. Assuming relaxation is available it is for
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reiaxing the qualification and not for varying the quota of

(19)

50:50 meant for direct recruits and promotees. As such the
act. of relaxation, the qualification and varving the quota
is not legally sustainable, Ry pPlacing reliance on Direct
Recruits’ case (supra) it is __ated that appointees in

violation of .quota rules cannot he accorded seniority from

the date of officiation.

28. It is staﬁed by Sh. Dhingra that seniority

Tist  is violative of DOPT OM of 1992 but also of 1986,

Placement of applicants enbloc above the private

respondents is de hors the rules.

29, In fhe counter-reply filed by the official
respondents they havp re- 1ferafed their pleas taken in the
other two O0As and in so far as seniority assigned i
concerned, it is stated that as per OM dated 10.4,1989 of
the DOPT in case'of reasons beyond the control of DPC  if
yearwise vacancies have not been considered by DPC the
actual number of rééﬁ1ar vacénéies in yester vears are t.a
be Dprepared and those who are within the eligibility fieid
are to be considered yearwise and a select list is to he
prepared, The dfréct recruits nominafed by ISSC from
examination of 1995; 1996 and 1997 have been treated as if
they were taken for the vacancies of 1986, 1997 and 1998

respectively, Accpﬁding1y, as per the rota quota system

D
N

the senjority has - been rightly assigned which does not

suffer from any legal infirmity,
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30, In the reply filed by respondents No.5 andg
6, 1.e., 88C, it is contended that at no point of time

their advice has heen sought by the ECI, as such they are

proforma parties.

21, We have carefully considered the rival
contentions of the parties and perused the material on
record. 32. 1In the conspectus of the above factual matrix

the relevant issues for our consideration are:

i) whether in the circumstances quota rule has
been broken;
.
1) whether the promotions given to the

promotees were in accordance with Taw; .
iii) whether direct recruits are entitled to
reckon their seniority from the date of
Assistant Grade Examination;
iv) whether inter-se-seniority assigned to
- direct recruits as well as promotees is in
accordance with law;
33.  Before dealing with the above issues the
undisputed admittéd.facts are as under.
34, Reéruitment rules for the Assistants nrovide
recruitment Tfor the post of Assistant 50% by prohﬁ;jon;
failing which by ‘transfer on deputation and 50% hy direct

recruitment., Earlier through AGE conducted by UPSC but now

by S8C for npromotion the feeder cadre 1is upc with five

vears’' regular service in the grade. Para-5 of the Rules

provide power to relax with the following stipulation
"Where the Central Government is of the opinion that it is
necessary or expedient to do so, it may, by order, or

reasons "to be recorded in writing, relax any of the
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provisions of these rules with respect to any - class or
category of hersons, nrovided that when the recruitment is
méde by UPSC consultation js mandatory,

35, Leé1Q1af1vo Deparfménf in their reply have
clearly stated Thaf on grant of adm1n1qfraf1ve autonomy to
Electian Comm1ss1@n and to exempt the posts from the
pUrview of UPSC/SSC the proposal haq not been acceded +o
which has heen 1nfnrmed to them on 20 1.1993. 1In so far as

relaxation s oqnbernnd any re]axation made by the

Election Comm1ss1on cannot. bhe made by the Election
Commission 1tself, as such no power of relaxation Ties with

and  UPSC s to be taken. The UPSC has not. bheen exempted

from the purview of the DOPT as welld,

36, TiTl 1991 rota aquota in  the grade of

Assistant was befhg operated in  accordance with The
recruitment ryleg, The proposal of S8C for nomination was
rejected by the Commission for recruitment of direct

recruits, However, no direct Fecruitment had taken place

from 1993-1996.

37. Due to non-availability of the quota for
direct recruits 20 long term Vacancies meant for direct

recruit  quota occurred from 1991 to 1985, The Commission

3

assed an order in May, 1995 in extraordinary circumstances

a

n

one time measure to hold a DpPc by diverting the quota of

direct recruits towards promotion, Accordingly, these

vacancies wera released and filled up by the feeder cadre
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of UDC on 15,5,1995 drawing panel from 1991 onwards. The
relaxation provided Qnder the rules was accorded and it is
admitted that no apprbva1 df the Gove%nment was sought.

28, on- éinuT1 Commission meeting held on
20.8.1996 vacancies - meant, for direct recruits have been
started to be filled .up on nominated candidates from the
S5C  on the basis of AGE 1995 onwards. Accordingly, the

direct recruit Assist

D

nts were appointed from 1997 +t411
18939, Ry orders dated 26.5.1995, 1.1.1996, 2.1.1996;
21.11.1998 and 21.12.1998 promotees were regularised.
However, the same was reviewed by a DPC and by an order
dated 10.12,.2001 these orders have bheen superseded andwﬁﬁé
seniority and regularisation of promotees have been done
from the date of their eligibility as per the recruitment
rules and simultaneously inter-se-senjority list was issued
of promotees and direct recruits determined as pef paré

2.4.2 of DOPT OM dated 4.11.,1992,

39, The aforesaid review of the regularisation
to  the promotees and accord of senjority has been objected

to and simultaneously enbloc seniority accorded to the

‘Promotees -  over and above direct recruits was ﬁﬁiji
= it ' S
challenged in repraéentations filed by them. These .

representations have been considered  and regardina

of promotees were held to be valid as the earlier DPGC “had.
lacted ~against the'ruies. uAs'earlier}DPCs >had'-comm1tted

unintentional mistakas promating ineligible persons with

procedural irregularities the same have been rectified. 1In

iy

so  far as seniority -is concerned, it is decjdfdfthat“wh11e.”

T

regularising 20 ad hoc Assistants rota quota SyStem.haS‘not

1

i

[
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bean followed and accordingly ravised orders

regularisation of As istants have been issued. As regards

L

rotation of vacanciééhf11]ed before 1.1.1997 the Commission
has appointed direct recruit Assistants through ssc during

that period,

40, In ._ far as direct recruits are concerned,
seniority has hpen‘prppared Oh year-wise select 1ist as
direct recruitment tﬁrough SS8C was discantinued and
requisition was sent on the basis of the results of AGE

19386, As S8S8C nom1naf9d candidates on the hasis of 1995

D

examination Against the available vacancies in 1996 they

~have been adjusted against the vacancies of 13996 andg

similarly for 1997 nominations against 1998 vacancies have
bee made, In so far as 'carried forward vacancies
earmarked for q1rect reoruits Upto 1997 as it has been
decided to divert 20 vacancies from direct recru1fq to the
promotee quota there was no carried forward vacancies. It
is  further stated that the seniority has heen assigned
rotating fhe quota and as the. direct recruits were not
availahle the excess . promotees have been bunched together
at the bottom of The seniority Jist below the 7ast position
Up Lo which it ig possible to determine seniority on the
basis of rotation of quota With reference to the actual

number  of  diract recruits who become availahie and vice

nNot.  operated according to the recruitment rules the
relative seniority was examined 1in the Tight of popT

guide~Tines and the course adopted was least disturbing in

extraordinary circumstances,
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41, Now, in view of the above admitted factual

position we take up the relevant issues as described above.

42, Regarding breaking up rota quota is

concerned, though it is contended on behalf of promotees

that as the quota meant for direct recruits has not been

‘e

maintained and no direct recruitment has been made through:

88C  the quota has been broken down and as a result the

seniority shall be assigned on the basis of continuous

officiation 1in the Tight of the decision of the Apex Court

in Direct Recruits’ case (supra).

43, In a Constitutional Bench decision of ~the

S

Apex Court in Direct Recruits’ case (supra) the corollary

laid  down 1is that when  the quota rule breaks and

appointments are. made - from one source in excess of the
quota after fol]éWing the préscribed procedure envisaged
under the Rules fgr appointment, appointees should hot be
pushed down be]Qw  the appbintees from other sourées

inducted in service at a later date.

44, The Apex Gourt in Suraj Parkash Gupta’s case

(supra) white dealing with Rule 5 (4) of the Recrujtment

-

rules, 1978 pertaining to Juhior Engineers of Jammu and

Kashmir cadre, obséerved as under:

"3 On the question of hreakdown of quota rule,
except the lethargy of the State Government. and
its inactjon and its not asking the Service
Commission, to make direct recruitment, no other
cause is'Visible. The Cabinet note only stated
that because the reference to PSC would take a
long time, the ad hoc services of the promotees
were .o be regularised. The delay on the part of
the Government appears to us to be motivated for
the purpose of blocking the quota of the direct
recruits and giving a part of it +to the
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promotees., We have naticed that when a very
helated decision was taken to  make direct
recruitment., the same was restricted to 10%
rather +than to the statutory quota of 20%. This
attitude -aoan the part of the State was not
reasonable. '
37, Further under Rule 5 (4) of the Recruitment
Rules, 1978 it is provided that in case suitable
candidates are not available for promotion, the
posts shall be filled up by direct recruitment
and vice versa. Thus, there must be evidence
that suitable candidates were ’not available’ for

. direct recruitment. Such non-availability cannot
be inferred when, as a fact, not even a reference
is made %o the Commission to find out if upon
advertisement, anybody will respond. Thus there
is no breaking down of the quota rule.

38, That in such situations there can be no
hreakdown of the quota rule is clear from the
decided cases. In N.K. Chauhan v. State of
Gujarat the rule said that ’as far as
nracticahle’, the auota must  bhe followed.
Krishna Iver, J. said that there must be
evidence to show that effort was made to fil1l up
TLhe direct recruitment quota. It must he

positively proved that it was not feasible, nor
practicable to get direct recruits. The reason
should not be ’procrastinatory’. In Syed Khalid
Rizvi v, Union of India it was held that mere
non-preparation of select 1ist does not amount to
collapse of the quota rule. In M.S.1. Patil v,
State of Maharashtra it was held that mere
omission to prepare Tists did not amount to
breakdown of quota rule.

39, One other signhificant fact 1is that the
cabinet note dated 19-12-1997 only states that
cases of the ad hoc promotees if referred to PSC,
will take a long time for getting the necessary
recommandation, But nowhere 1is it said that
direct recruitment was not possible or that
direct recruits were not available or such
recruitment had become impracticahle, For the
aforesaid reasons we hold that the quota rule has
not hroken down.".

45, Having regard to the above, ih the instant
case from 1991 onwards though recruitment rules provide for
direct recruit thrbugh UPSC/SSC, no nomination has heen
called from SS8C on the basis of AGE. Though direct
recryits were ayéi]ab]e, fesponqents, i.e., Election
commission, without_ any relaxatibn:du1y accorded by the

Central Government - under the fe]evant rules suo moto,

without any authorﬁzation, exempt.ed the Commission from the
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purview of IPSC/SSC, Despite the fact that such a proposal
has heen turned down by the Legislative Department in
absence of any exempt.ion from SSC and DOP&T. Merely
because no direct recruitment haé been made from SSC/UpPsC
would not amount +o breaking of the. quota rules. The
aforesaid contention cannot.  be sustained in  Taw, An

artificial 'breakage of  quota would not be construed as

breaking of the quota, In our considered view, no

‘nominated candidates, 1i.e,, direct recruits from SSC and

non-availahility of quota . of dfrect recruit s  self
generated and would not amount to breaking up of the quota
rule, Accordingly, we have no hesitation to hold that the

N\
~.

quata rule has not been brokeh.

48, As The Commission, riéht from 1991 to 19495
had nat. nominated candidates against the direct recruitment
quota from SSC,:AZO‘vacanices héd accumulated of direct
recruitment, Inéféad of f11i1ng the vacancies through
direct recruitmeﬁt' without relaxing the rules, for which
approval of the iGovernment is  mandated and- condition

Drecedent, the Comhission without any autharity de hors the

rules as one time relaxation paséed. orders holding DPC  to

promote from the feeder cédre ofiUDC on ad hoc<>b§sis
Lowards promotea ‘dﬂota and werez regU1aki$ed. These
promotees were not even eligible in ;o far as their regular
service of five vears in the feeder cadre., .

RS

47, Ini.

Direct Recruits"désé (supra) the Constitutional Rench of
the Apex Court held that if the quota rule has been hroken
and  rules permit authorities to relax the provisions

relating to quota,; ordinarily. a bresumption should be

v, 80 far as relaxation is concerned, 1in
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raised that there. was such relaxation

deviation from the quota rule,

the Tight of the  decision of the

Parkash Gupta’s case (supra) in so far

concerned, the Apex court has

observations:

"28,
heen requiring
Recruitment Rules
The

strict
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direct recruits to go before the Public Servic
Commission, Decisions cited for. promotees
distinguishahle,

30. Two decisions which have been referred to by
counsel- for the promotees have to be referred to
hut these can bhe ' distinguished. In V.
Sreenivasa Rao v. Govt., of A.P. there was an
order of. relaxation in favour of the promotees
who were . not regularised under Rule-23 of the
AP, State and Subordinate Service Rules. In
that case, this Court felt that he Government’'s
order relaxing the requirement of consultation
with the Commission need not be interfered with
hecause the promotees were placed by the
Government. below the direct recruits., This case
is therefore clearly distinguishable. (We shall

be referring to this case again under Point 3.)

Again in Ashok Kumar Uppal v. State of J&K while
holding that the power of relaxation could not he
arbitrarily exercised, this court upheld the
relaxation of the relevant standard prescribed
for typing, in respect of five direct recruits.
This was because the State Recriitment Board 1in
that case had made a recommendation far
relaxation of the requisite standard in thedr
favour and this was accepted by the Government..
The relaxation was upheld because the Government
had retrospectively amended the promotion rules
so  that the promotees could just go into the
promot.ion quota by sheer seniority rather than
selection as was the rule earlier. The five

e

direct. recruits were very close to the other .

selected direct recruits " and were more
meritorious than the promotees”.

48, Having regard to the above and in the Tight

of  Election Commission (Group 'A’ and Group 'B’ Posts)

_____

Recruitment Rules, 1998, though the minimum eligibility for

promotion to the post of Assistant is five years’ regular

e Feeder grade of UDC. for promotees, though

service in t

>

there exists pawer of re]axation_to any of the provisions
of Rules re?atingvto any class or category but the Central
Government. has fto form an opinion that it is necessary and
expedient to do sb} n that'event the approval ié from,thé
Central Governmeht; Bef@reAijerting the quota and filling

up the posts “no  such -approval has been sought.

Accordingly, 1in . absence of any valid relaxation the DPC

“held and promoticons made of promotees against _difect

recruits quota ‘the power does not include to relax the

b




&

(29)
rules of recruitment. As such, admittedly as ho approval
has heen sought by the respondents from the Government the

promot.ions are not 1in accordance with the recruitment
] ’ o

rules,

49, Tt is equally settled by the decision of th

D

Apex court in Direct Recruit’'s case-(subra) that settled
position cannot h@ unsettied. Though the promotions had
been made Jong bark in 1995 a cha119n09 has been made by
the direct rprruth‘}o the promotions only in 2002 when few
of the persons have been further promoted on ad hoc basis
as Section Officers. In this view of the matter we observe
that though fthe promotions made were without any relaxation
and not as per the quota, yet the same would not be
disturhed. However, we also Tind that in supersession of
orders passed from 1995-1998 order issued by the
respondents on 10.12.2001 has been assailed by the direct

recruits but the earlier orders have not bheen challenged.

50, The contention put-forth by the direct
recruits that as no nominations have beén sought from SSC
they shou]ﬁ not be made to suffer and their éeniority
should bhe reckoned for the purposes of inter-se-geniority
between direct recruits and promotees from the date of
holding of AGE 1s concerned,; the Apex Court in - 8uraj

Parkash Gupta’s case (supra) held as follows:

"80. We have next fo refer to one other
contention raised hy the respondent direct
recruits,’ They claimed that the direct

recruitment appointment can be ante-dated from
the date of occurrence of a vacancy in the direct
recruitment quota, even if on that date the said
person was not directly recruited, It was
submitted that 1if the promotees occupied the
quota b91onc1ng to direct recruits they had to be
pushed down, whenever direct recruitment was

.QQ%QM//
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made. Once they were so pushed down, even if the
direct recruit came later, he should be put.  in
the direct recruit slot from the date on which
such a slot was available under the direct
recruitment quota,

81, This contention, 1in our view, cannot be "
accepted. The reason as to why this argument is
wrong 1is that in service Jurisprudence, a direct
recruit can claim seniority only from the date of
his regutar appointment. He cannot claim
seniority from a date when he was not borne in
the service. This principle is well settled. 1In
N.K. Chauhan v, State of Gujarat (SCC at n.325,
para 32) Krishna Iyer, J. stated:

D

Later direct recruits cannot claim deemed dates
of appointment for seniority with effect from the
time when direct recruitment vacancy arose.
Seniority will depend upon length of service.
Again in A. Janhardhana v. Union of India it was
— held that a later direct recruit cannot claim
- ' seniority from a date before his birth 1in the
service or- when ~he was in school or college.
Similarly it was pointed out in A.N. Pathak v.
~! secy. - to the Govt. (SCC at p.767) that slots
cannot. -be kept reserved for direct recruits for
retrospective appointments.”

51. In - this view of the matter the direct
recruits cannot. claim appointment from the date of

vacancies in quota hefore their selection and this mutatis

mutandis app1iesfto seniority as well,

r, 52, In so far as seniority ids concerned,
respondents on a Full Court Commission meeting having
regard to the fact that 20 vacancies meant oy direct

recruits had heen diverted to promoftee qubta'and in ahsence

of any direct recruitment made from 1991 to 1995 in so far

as  inter-se
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4.11,19892, where it is provided that if adequate numher of
direct recruits are not available in any particular year,
rotation of quota for determining seniority would take

place only to the extent of the available direct recruits

ot

and promotees. In the event direct recruits are no

o+

\v available the excess promotees will he buhched together a
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the bottom of the seniority list below the last posktion un
to which it is possible to determine senijority on the basis
of rotation of quota with reference to the actual numher of
direct recruits who become available and vice versa.
Thereafter 1in the next  year while senijority will bhe
determined between direct recruits and promotees to the
extent. of the number of vacancies for direct recruits and
promoﬁees as determined according to the quota for that
year, the additional direct recruits selected against the
carrijed forward vacancies for the previous year would be
placed enbloc below the last promotee. This resulted 1in
pushing down of dfrect recruits from AGE 1995 with
appointment against 1996 vacancies below the promotees on
the basis of their reviewed regularisation from the date of

eligibility. However, we find that once the quota has not

hroken. lolin has to be rotated for the purposes of senijority.

The Apex Court in Suraj Parkash Gupta’s case (supra) in so
far as seniority fo. the promotees who have been appointed

in excess of their quota against the quota meant for direct

recruits held as follows:

“79. Summarising the position, we therefore hold
that the .ad hoc/stopgap service of the promoftees
cannot qbe treated as non .est merely because PSG
was not sconsulted in respect of continuance of
the ad " hoc/stopgap service beyond six months,
Such service 1is capable of being regularised
under Rule 23 of the J&K (CCA) Rules, 1956 and
rectified with retrospective effect from the date
of occurrence of a clear vacancy in the nromotion
quota, subject to eligibility, fitness and other
relevant. factors. There 1s no ’rota’ rule
applicable, The ’quota rule has not been broken
down. Excess promotees occupying direct
recruitment posts have %o be pushed down and
adjusted 1in later vacancies within their quota,
after due regularisation. Such service outside
the promotee quota cannot count for seniarity,
Service of the promotees which is regularised
with retrospective effect from the date of
vacancies within the quota counts for seniority.
However, any part of such ad hoc/stopgap or even
regular service rendered while occupying the
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direct . recruitment quota cannot be counted.
Seniority of the promotees or transferees ig to
be fixed as per quota and from the date of
commencement of probation/regular appointment as
stated . above. Seniority of direct recruits is
from the date of substantive appointment..
Senifority has to be worked out.  between direct

recruits  and promotees for each year. we decide-

Point 3 accordingly,
Point 4
Direct recruyits cannot claim  appointment from

n
date of vacancy in quota hefore their selectijon, "

53, If‘ one has regard to the above the excess
promotees occupyipg'direbt recruits posts have to be pushed
down and -adjustédiin later vacancies within their quota
after due regu?arisa%ion. The service rendered outside the
promotee quota cannot count for seniority. The pr{ﬁ?;ple
assighed would be.app1icab1e when there is & rule of rota.

If

ot

he quota rule is not broken the promotees in excess
occupying direct recruits duota though their promot.ion
GAannot he disturbed at this point of time, but in so far aé
senjority i4s concerned, they have to be adjusted for
regular appointments aééinst the vacancies meant forl 50%
auota of promotion and accordingly deeming their promotions
from the date of évai]ab11ity of vacancies, their seniority
s -to be assigned from the date of such appoinitment .on
regular hasis. ~ We also find that at one place )#%\ is
admitted by the respondents that 20 Unfilled vacancies

earmarked for direct recruits have been diverted to

Promotees quota and there were no vacancies to carry -

forward, the principle relied upon on the basis of OM of
1992 would have .No application because as per OM  dated

3.7.1986 of DOPTf'kegarding seniority A8 contained 1in

have to he carried forward and added to'the carresponding

direct recruits vacancies for the next year. In that event
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the ' seniority would he defermined hetween direct recruits

and promotees to . the extent of number of vacancies for
direct recruits .and promotees as per the quota. As na

carry forward of direct recruits vacancies hacﬁktaken nlace
these 1instructions would have no application and as the
rotation of the'qdota is a principle for seniority and the
same is inftact ahd-has not been'broken down the seniority
has to be assignﬁd;strict1y in accordance with rotation of

the quota. The promotees who occupied the vacancies meant

for direct recruits cannot be accorded senijority against

those posts falling beyond their quota,
54, In the Tlight of our answers to the relevant
issues O0A-1405/2002 filed by the direct recruits, seeking

quashing of the promotion orders of respondents No.7-29 is
rejected, However, the seniority 1ist circulated on
1.5.2002, which 1is not in accordance with the rules s

quashed and set aside,

T

5. In OA—%259/2002 promotees have sought
seniority on the basis éf initial appointment taking resort
to Direct Recruits’ case (supra) is concerned, we hold that
as their appointments were not'in accordance with the - rules
without any valid Felaxation against the vacancies not
meant.  for their quota the period of officiation against
those vacancies on the basis of continuous officiation
cannot  be counted towards seniority. The aforesaid prayer

56, In so far as 0A-1259/2002 filed by the
promotees where :a. challenge .has been made to ‘réview of

their regularisation without a show cause notice 1is
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concerned, we find that even their earlier -appointments

were de hors thé ifu]es and has not been disturbed on.

account. of unsettling-the settled position. Merely because

applicants have attained eligibility as per the recruitment’

rules their appointments cannot be made on regular basis
for want of vacancies in their respective quota. Moreover,

we find that the DPC earlier 1n derogation of the ruiles on
i1legality which can be reati fied through a review DPC for

which no reasonahle opportunity to show cause is required.

57, In  the result, for the foregoing reasons
o though we dismiss QAs filed by the promotee Assistﬁﬁ%é
i.e., OA No.1259/2902 and OA-1507/2002, but partiy allow
OA-1405/2002 filed by the direct recruits. Aécording]y the

nter-se-seniority  1ist of Assistants in.- Election

S
-

Commission 1is quashed and set aside, Respondents are

directed to revise the seniority having regard to the

observations made above, within a period of.six months from

the date of receipt of a copy of this order. Applicants,

) ' 1,e., direct rPOrU1fq in that event shall be entitled to

all consequential benefitg, No costs,
Dw\\
58, Befqre parting with, we are censtrained to
— observe that the Election Commission while according
promotions and seniérity in the grade of Assistants has
acted in a manner to g1ve go—byé to the statutory rules and
principles as well és Taw Taid down. This is beyond al1

canons of JUQT1PP and has led ta unnecessary litigation and

g administrative chaos,; which should be avoided in future.
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invalid r@1axar10n accorded them promotion with proopduraW
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