-

CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

0.A. NO.3160/2002

L
New Delhi, this the .§5... day of February, 2004
HON’BLE MR. SARWESHWAR JHA, MEMBER (A)

Shri Raghwa Sharma,
S$/0 Shri Chander Dev Sharma,
Helper, Instruments Research & Development
Establishment,
Raipur Road, Dehradun (Uttaranchal)
and five others as per Memo of Parties
Applicants
(By Advocate : Shri B.S. Mainee)

Versuys

1. Union of Ind1ia,
Through the Secretary,
Ministry of Defence,
South Biock, New Delhi

2. The Director General,
Research & Development,
Ministry of Defence,
South Block, New Delhi

3. The Director of Manpower Planning
and Development,
‘B’ Wing, Sena Bhawan,
New Delhi

4, The Director,
Instrument Research & Development
Establishment,
Raipur Road,
Dehradun (Uttaranchal)

. ... Respondents
(By Advocate : Shri K.C.D. Gangwani)

ORDER

The applicants have preferred this OA against the
termination of their services verbally on 1.9.2002 after the
respondents had been directed to consider their case by the
Tribunal vide order dated 19.8.2002 in an ealier OA filed by
them seeking reguiarisation and absorption as per the Tlaw

laid down by the Hon’ble Supreme Court,
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Z. The facts of +the matter, briefly, are that the
applicants have claimed that hey were initially engaged by
the respondent No.4 in the year 1931-83 and continued to

work throuanh the contractor as Helper Khalasis/Peon/

Chowkidars., They have submitted that they were paid for
their services by the contractor. Temporary staff passes
were issued to them for working under respondent No.4. AsS
regards the nature of duties that they were performing, they
have claimed that their work was of perennial nature and
accordingly they should have been considered for absorption,
\*4 pDefending their contention that their services should have
been regularised and they shouid have been absorbed, they
have referred to the fact that the system of contract labour
has bheen abolished in the Government Departments and such
labourers have been treated as Government employees, They

have pleaded that while they had been working through the

contractor, their work was supervised and controiied
directly by the respondents. Whiie they have admitted that
they have no direct relationship with the respondents and,
therefore, there 1s no master-servant relationship on
account of the presence of intermediaries, they have urged
that they should be treated as regular parcel porters w.e.f.
15.4,.1831 when they were initi1aliy engaged, in terms of the
decisions of the Hon’'ble Supreme Court in Writ Petition No,
277/1988, They bhave aliso referred to a bunch of Writ
o R38nal" ool 2AE1 8% of 'RA1TSE, " HoB61E2° VEniSEs “F

Bearers vs Union of India and Others decided by the Hon'ble

Supreme Court (SCR 1985 Vol.I1 Page 709) directing the

respondents to absorb the petitioners as regutar Raiiway

empioyees,
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3. A reference has also been made to the decisions of
the Tribunal in DA No.331/1998 dated 30.9.1998 directing the
respondents to treat those appiicants as regular Railway
employees with effect from the date of the order and to
grant them <the same salary which was paid to the regular
Parcel Porters (Annexure A-2). It is observed that they had
approached the Assistant Labour Commissioner, Dehradun,
earlier under the Industrial Disputes Act and who is
reported to have taken a view that no settlement conid be
possibie in  the case, as the parties held divergent VI ews
and as sumh conciiiation proceedings ended in failure. The
applicants appear to have followed the matiter with the
raspondents  through representations, seeking reliaf in the
Light of the decisions of the Hon'hle Supreme Court an
referrad to  hereinabove, When Their services were not
regularised nor were they given any renly to their
rapresentations, they filed DA No,2145/Z00Z far directions
being given to the respondents to consider their case for
raeguiarisation and absorption. The said 0a was disposed of
at the admission stage itselt with directions to fthe
respondents to consider the representation of fhe anplicants
and pass a speaking and reasoned order in the matter at the
earliest. The applicants have allaged that the respondents
have not passed a speaking and reasoned order in compliance
with the directions of the Tribunal and have instead
tarminated their services on 1.9.2002 by passing an oraf
arder., The anpplicants bhave turther alleged that the
respondents  have recriited fresh persons in their olace and

nence this DAL

4, The raspondents have submitted that the applicants

P
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in the OA had earlier also filed OA No. 2145/2002 in which
directions had been given by the Tribunal on 18.8.2002 to
them to consider the representations of the applicants along
with the OA and pass a reasoned and speaking order. They
have affirmed that they did consider the matter and passed a
reasoned and speaking order to all the applicants on
4,.12.2002 1in which 1t had been made clear to them that they
being the empioyees of Dehradun Valley Multipurpose Sainik
Cooperative Society Ltd and having been never employed by
the respondents, the question of regularisation of their
services under respondent No.4 did not arise, However,
there 1is no reference to the said order in this 0OA by the
applicants and they have instead alleged termination of
their services by a verbal order dated 1.9.2002, The
respondents have broadly contended that the applicants were
never the employees of the Government nor were they ever in
their service. In these circumstances, the Tribunal cannot
adjudicate upon their imaginary grievance under Section 14
of the Administrative Tribunals Act, They have also
maintained that the applicants being based at Dehradun, the
Principal Bench of this Tribunal has no territorial
Jurisdiction 1in the matter. The applicants have, however,

not reacted to this point in the rejoinder,

5. On the merit of the case, the respondents have
contended that the applicants cannot claim any relief
against them, as they were the employees of the said
Co-operative 5ociety and not of the Government. As regards
temporary staff passes having been issued to the applicants,
the same were issued to them as per existing security

instructions for their identification and for allowing them
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entry 1nside the premises of the respondents. 1In any c;se,
these were not temporary photo passes as issued to regular,
temporary, ad-hoc or casual employees held on the strength
of the establishment; these were anly entry passes which
did not make them emplinyees of the respondents. They have
also maintained that there WAas no master-servant
reictionship between the applicants and the respondents and
as such demand for regularisation of their services is not
at all tenable and justified. Referring to the decision of
the Hon’ble Andhra Pradesh High Court, Hyderabad (Annexure
11), they have submitted that in the said similarily placed
case, the plea for regularisation of the services of the
casual workers had been summarily rejected by the Hon’bie
High Court, They have also referred to the fact that
Assistant Labour Commissioner having considered the matter
in detaii also did not consider the case fit for
adjudication, as the employer-employee relationship between
the appiicants and the respondents could not be proved.
Accordingly, the Ministry of tabour ruled that the dispute

did not subsist.

6. In the rejoinder, filed by the applicant, no new

point has been brought out by the applicants.

7. On consideration of the submissions of both the
parties, while it 1s observed that the applicants have
relied upon the decisions of the Hon'ble Supreme Court 1in
Writ Petition No,277/1988, 11t 1s observed that the
applicants have not made the Dehradun Valley Multipurpose
Sainik Co-operative Society Ltd. a party/respondent to the

OA. it 1is also observed that earltier also when the
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applicants had approached the Tribunal with QA N,
2145/2002 decided on 19.8.2002 they had not made the said
Society a respondent. In the process, the representation
which was directed to be considered by the respondents as
respondents in the said OA was considered by them and
disposed of vide order of the respondents dated 4.12,2002.
While a copy of the said order does not appear to have been
attached with the OA by either of the parties, it 1s
observed from the opening paragraph of the counter reply
that the respondents took the position that the applicants
were the empioyees of the said Society and were never
empioyed by the respondents. As such, the question of
regularisation of their services under respondent No.4 did
not arise. This contention of the respondents has appeared

ali through their reply.

B, During the course of oral submission, the learned
counsel for the respondents has also contended that there is
no cause of action against which the applicants have
preferred this OA. In their opinion, the subject matter of
the OA, having once been brought before the Assistant Labour
Commissioner and having not been resoived, they should not
have agitated the matter before the Tribunal and instead
should have approached the Hon’ble High Court. They have
aiso said that the respondents have taken a decision to
out-source work 1ike cleaning etc. and the Notification
issued 1in this regard does not prohibit engagement of
contract Tlabour, He has also pointed out that the
applicants have sought muitiple reliefs in the OA and the
same are not permissible. 1In their opinion, the rulings

which have been referred to and relied upon by the

l
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applicants 1in suppoert of their case are not relevant to
their case, They have, however, not ciarified as in what
respect the cases relied upon by the applicant are not

relevant to their case,

9, Wwhen the facts of the OA are seen with reference to

i
ot

the facts as mi

[}
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.ted before the Hon'ble Supreme Couri and
the observations of the Hon'ble Apex Court thereon, 1 find
that there are certain aspects of the matter which need to
be pondered over by the respondents., It appears that the
applicants in the said Writ Petition No,277/1988 were also
employees of the Contractors and they were also serving as
Parcel Porters through the Contractors., It was also
observed that the nature of the work done by them was
perennial, In the said case, the matter had been enguired
into, 1in detail, by the Assistant Labour Commissioner and
his report constituted the basis for further considaration
of the matter by the respondents., It also appears that the
respondents did agree to absorb some of them on the basis of
tength of service rendered by them through the Contractor,
Accordingly, the Apex Court laid down certain norms for

absorption of these emplovees. Some of the Porters were

thus, 1t 1is presumed, absorbed by the Railways 1in their

service,

10. However, 1in the present case, the Assistant Labour
Commissioner has not submitted any report, as the
conciliation proceedings did not succeed far +the reasons
that the employver-employee relationship couid not be
established. As a result, no report of the Assistant Labour

Commissioner s available in the present case and as such,

e ————
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simitarity with the case referred to above does not go
beyond this point. However, a significant factor in this
QA, which can be seen vis-a-vis what has been stated 1n the
Writ Petition decided by the Hon'ble Supreme Court as
referred to above, 1is that the work performed by the
applicants through the Contractor was the same as performed
by the applicants in the case decided by the Hon’ble Supreme
Court, Iﬁ is also a fact, as was the fact in the previous
case, that the applicants in the OA served for more than 10
years and as such they should have been given the benefit of
regularisation of their services even by the Contractor,
which does not seem to have been done by them, The view
that +the applicants, 1in fact, rendered services for the
respondents, even though through a Contractor, has not been
disputed 1in the present application. This fact had aiso
been admitted 1in the case decided by the Hon'ble Supreme
Court, The right course, therefore, should be that the
respondents consider the cases of those appliicants who have
rendered very long years of service through the Contractor
and who coultd have been considered for
reguiarisation/absorption 1in the service of the respondents
as per rules and procedures against such vacancies as were
available. This does not seem to have been done by them.
it appears that they got irked by the fact that the
appiicants had approached the Tribunal for reliief and in the
process they dispensed with their services altogether which
does not appear to be justified on any parameter,. It s
certainly not a routine thing that the applticants served the
respondents through the Contractor for 10 long years and

finaily 1lost their Job for reasons not explained by the

respondents, The principles of natural justice as also the

e,
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principies as have been uphelid by the Hon’ble Supreme Court
in the Writ Petition NO. 277/1988 necessitate
reconsideration of the matter by the respondents 1n the
Tight of the basic facts of the matter and not simply on the

basis that they were employees of a Society.

11, Thus, having regard to the facts and circumstances

of the case and aiso keeping in mind tHe various aspects of

the matter which have been gone through by the Hon'ble

Supreme Court while deciding and disposing of the aforesaid

] 1Hﬁ4 Writ Petition, and also considering  the fact that the
i : applicants have essentially served the respondenis through
| the Contractor/Society, I am inclined to dispose of this 0OA

by remitting the matter to the respondents with direction

that they reconsider the case of the applicants in the light

of the decisions of the Hon’ble Supreme <Court 1n Writ

Petition No,277/1988 and dispose it of by issuing a reasoned

and speaking order covering all the points as have been

referred to in the above mentioned decisions of the Hon'ble

_g’l Supreme Court. They are further directed to dispose of the
matter 1in the above manner within a period of four months

from the date of receipt of a copy of this Order.

12. With the above directions, the OA stands disposed

( SARWESHWAR JHA)
MEMBER (A)

of. NO costs.

/pkrs



