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central administrative t ribunal

PRlNCiP/flL bench

NO. 317/200.2

New Delhi, this the 3rd day of September, 2002

HON'BLi MRS. SWAMINATHA, VICE CHAIRMAN (0)
HON'BLE MR, S, A.T, RIZVI , MEMBE R (A)

Pritul Kumar, S/o Shri Mahipal Singh,
1^0 Block No. 22/RR, H.No. 500- 502,
Ordinance Factory Estate,
Mu radanagar,
Ghaziabad (up) Applicant

( By Advocate J Shri R,V, Sinha )
Versus

Union of India, through

1, The Secretary, \
Ministry of Defence (Production Deptt.)
South Block,
Neuj Delhi

2, The Chairman/Director General,
Ordinance Factory Board,
iO-A, Sahid Khudi Ram Boss Marg,
Kolkata

3. The General Manager,
Ordinance Factory, Mu radanagar,
Ghaziabad, UP.

(By Advocate t Shri S. Mohd. Arif )
Respondents
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By Hon^ble Mrs. Lakshmi Swaminath^. Vice Chairman (3^

In this application, the applicant is aggrieved by the

action of the respondents in not issuing^appointment letter to him

for the post of Pharmacist in terms of the advertisement published

by them in 1999,

%' Brief relevant f^ts of the case are that according tqlthe

applicant he had been selected and his name had been placed at

serial no,2 in the merit list in pursuance of the advertisement issued

by the respondents for the post of Pharmacist in the year 1999,

These facts are not disputed as seen from the reply filed by the

respondents. The applicant's grievance is that uihsi the candidate

Shri A. Mohania, iijho uas placed at serial no, 1 in the order of merit
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in the panel had declined inspite of several reminders being issued

for appointment to the post of Pharmacist, the offer ef appointment

to candidate one was cancelled finally on 20* 10* 2000. The learned

counsel for applicant has submitted that thereafter,the respondents

have issued another advertisement on 23.3,2Q02« In this advertisement

the respondents have stated that with reference to the previcue

advertisement issued by thorn in the Employment News dated ^8 .October^

1999, wherein the written test ^d the interview were also held for

the post of Pharmacist, the same has been cancelled due to administrative

reasons* The main contention of Shri fiV, Sinha^ learned counsel with

regard to thase administrativ@ reasons^is that thoy ere nQrv>6xist«^t

and even if they are existent these are arbitrary and unreasonable .

leading to ̂ e c^cellation of the earlier advertiseme^nt where the

•pplicsnt had been placed at serial no.2 in the merit list.

3. Ub have seen the reply filed by the respondents and have

also heard Shri S. Mohd. Arif, learned counsel. The learned counsel

has contended that the cancellation of the earlier panel which had

been prepared on the basis of the advertisement issued in 1999 for

the post of Pharmacist was done because of certain complaints

received by the respondents from one of the Unions against the selection

process which have been con$$gS6lPd by their Chief Vigilance Officer

(CVO), who had also consulted the Ctiief Vigilsnce Commissioner in

New Delhi. He has submitted the departm^tal records of respondent

No.3, i.B, Ordinance Factory, Muradanagar ̂ d has drawn our attention

to the correspondence between respondent No,3 and respcndent No, 2

in the mattetj regarding filling up the vacant post of Pharmacist

and ^ Medical Assist^t which was the subject matter of the recruitment

in pursuance of the advertisement issued in 1999. ffeferences have

been made in these correspondences to the complaints received

the Ordinance Factory Karmachari Union, Muradanagar addressed to the

Chief Vigilance Commissioner that the papers for the written test

had been leaked out and requested the authorities not to issue appointment

letters and to conduct fresh recruitment for the post of Pharmacist,
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<According to the respond^tsy it uias only after consideration of

these complaints by the CUD that the competent authority took a

decision to cancel the then existing selection and take fresh recruitment

action for which another advertisement has been issued on 23.3.2002.

application a reference has also been made to the fact that

one Shri Praveen Kumar Shattna has been selected and appointed against

a subsequent vacancy which was advertised by the respondents on

5-11 May, 2001, To this th® respondents have submitted that during

the above recruitment process, a fresh Vacancy for the post of

Pharmacist had arisen and the matter wasieferred to the Employment

Exchange, Modinagar, for spcsisoring aames of candidates for the same.

The Employment Exchange had sponsored 19 Candidates including the

applieant. Letters for written test were also forwarded to the

applicant along with other candidates, but the applicant did not

appear in the written test. ^Accordingly, the learned counsel for

respondents has submitted that the candidate who qualified on merit

was issued appointment letter for the post of Pharmacist. During the

hearing, Shri R,V. Sinha, learned counsel for applicant has submitted

that he is not pressing the point with regard to the appointmmt of

the aforesaid Shri P.K. Sharma. ITe has submitted that it was not

necessary to press the matter with regard to the appointment of

Shri P.K, Sharma as the applicgjit had been placed at serial No.2 in

the merit list prepared following the advertisement in the year 1999.

His submissione are, however, noted to show that the applicant's claim

is limited to his grievance with regard to cancellation of the eqrlier

advertisemsit issued in 1999 by the respondents and issuing another

advertisement for the same post on 23.3.2002.

learned counsel have relied on a number of

judgements, one being the judgement of the ISon'ble Supreme Court

^  —St.qte of Karala and ./^othar (» R
1997 see 2619) Para 5 of the aforesaid judgement is reproduced below;
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«5. It is settled legal position that tneiely because
a candidate is selected and kept in the waiting list,
he does not acquire any absolute right for appoint
ment. It is open to the Government to make the
appointment or not, Even if there is any uacgfjcy,
it is not incumbent upon the Government to fill up
the same. But the appointing authority must give
reasonable explanation for non-appointment. Equally,
the Pyblic Service Commissiai/recruitment agency
shall prepare waiting list only to the extent of
anticipated vacancies. In view of the above settled
legal position, no error is found in the judgement
of the High Court warranting interfarencB,"

6, Shri R.U. Sinha, learned counsel for applicant has

submitted that he is not questioning the powers of the respondents

to c^cel aiy panel without making any appointment for good and

sufficient reason. His main contention is that there is no reasonabl

explanation given by the appointing authority not to proceed further

in the selection of the applicant whose name appears in the merit

e

list at serial No, after cancelling the offer of appointment given

to the first c^didate, namely, Shri Moh^ia who had not responded

to the offer of appointment given to him,

7, The other judgement relied upcn by Shri R,\/, Sinha,

learned counsel for applicant is in the case of Raiender Sinoh and

Others vs. Safdariunn Hospital and Another (CW No,36DD of 1999)

decided by the Delhi High Court on 22,4 , 200 2, copy placed on record.

The learned counsel has contended that even at the time of offer

of appointment to the candidate who was placed at serial No, 1 i, e,

Shri Mohania, there were complaints from the Union^ but neverthless

the respondents issued the offer of appointment to him. He has

submitted that Union's letters ^d complaints have been submitted

to the respondents on 28, 1,2000 , 7 , 3, 2000 and 13,11,2000, On the

other haid, the learned counsel forPspondehts has submitted that
order of the

after the cancellation of the/offer of appointment to Shri Mohania

was issued on 20,10 , 2000 aiother complaint was received from the

Union on 21,10,2000 which had been looked into by the concerned

authorities. We are not impressed by the arguments advanced by

Shri R,U, Sinha, learned counsel for applicant that merely because

the CVO and CUC had stated that there was nothihjg much in the
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complaints and they may continue with the selection process initiated

in pursuance of the advertisement issued in the year igg^^'thereafter^
the respondents are precluded from looking into the matter ^or

considering the same We have seen the judgement of the Delhi

Hiqh Court in Raiender Sinoh & Others (supre). It is settled law

that any ratio of the judgement has to be applied with reference to

the facts and circumstances of the case. In the present case^even

if the applic^t was on merit list at serial No. 2 as held by the

Supreme Court in K. Javamohan's case (supra) does not acquire

any absolute right for appointment. The contaition of the learned

counsel for applicant that cancellation of the aforesaid selection

was done without application of mind and taking into ^count the

facts and circumstances of the case cannot be to in the

facts and circumstances of the case. In the subsequent advertisement

issued by the respondents on 23,3 . 200 2, the respondents have clearly

stated that they have cancelled the earlier selection for administrative

reasons and we also find that in the meantime correspondence has

been exchanged amongst the concerned officers.:,^ The nature of the

allegations made by the Union cannot also be ignored by the competent

authoritfesiwhich not only refers to the allegation that certain

papers were made available to both the candidates before conducting

the written test but there were certain other allegations based on

caste and so on. Needless to say twaf the inquiry into such matters

would take some time. Therefore, in the facts and circumstances of

the present case as the respondents have given reasonable explaiation

for excelling the earlier selection in which the applicant had bseff

placed in the merit list at serial No, 2, they have decided to

issue a subsequent advertisement for the earlier post and ^fpr a

post which had arisen subsequently, we do not find aiy justification

to interfere in the matter, the judgement of the Hon'*ble

High Court in Ra.iender Sinoh and Others (supra) will not assist
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the applicant in the facts and circumstances of the applicatitai,

8, In view of what has been stated above, we i'o not find any

merit in the application,, The OA accordinQly fails and is dismisseda

No costs.

(S.A.T. F5ZUI) (MfS. LAKSHHI SWAMINaTHaN)
PlBmber(^ Uice Cheirmai (3)
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