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By Hon'ble Mrs, Lakshmi Swaminath Vice Chairm J

"In this application, the applicant is aggrieved by the
. 1o B
action of the respondents in not issuingKappolntment letter to him
for the post of Pharmacist in terms of the advertisement publiéhed

by them in 1999,

2. Brief relevant facts of the case are that according. tolthe

applicant he had been selected and his name had been placed at

serial no,2 in the merit list in pursuance of the advertisement issued
by the zes;’mndant's for the post of Pharmacist in the year 1999,

Thess facts are not disputed as seen from the réply filed by the

respondents, The applicent’s grievence is that when the candidate

shri A, Mohania, who was placed at serial no,1 in the order of merit
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in the panel had declined inspite of several reminders being issued

for appointment to the post of Pharmecist, the offer of appointment

to candidate one was cancelled finally on 20,10, 2000. The leamed

counsel for applicant has submitted that thereafter the respondents

have issued another advertisement on 23,3, 2002, fIn this advertisement

the respondents have stated that with reference to the previcwe
advertisement issued by them in the Employment News dated 2-8 Dctobér,

1998, wherein the written test and the interview were also held for

the post of Pharmacist, the same has been cancelled due to administrative
reasohis, The main contention of Shri RV, Sinha, leamed counsel with N

regard to thase adminiistrative reasons is that they are noneexistent

and even if they are existent these are arbitrary andunmascnable7
leading to the cancellation of ‘the earlier sdvertisement where the

spplicent had besn pleced st serizl no,2 in the merit list,

3. ' Wp have seen the reply filed by the responcdents and have
also heard Shri S, Mohd, Arif, leamed counsel. The leamed counsel
has contended that the caneellation of the earlier panel which had

been prepared on the basis of the advertisement issued in 1999 for

the post of Pharmacist was done because of certain complaints

received by the respondents fmm one of the Unions against the sslection
process uwhich have been conmd by their Chief Vigilance Officer
(Cv0}, who had also consulted the Chief Vigilance Commissioner in

New Dglhi. He has submitted the departmental records of respondent
No.3, i.e, Ordinance Factory, Muradanagar =nd has draun our attention
to thé correspondence between respondent No,3 and respendent No, 2

in the matter) regarding filling up the vacant post of Pharmecist

end & Medical Assistant uwhich was the subject matter of the recruitment
in pursuaznce of the advertisement issued in 1999, References have

been made in these correspondences to the complaints received Wﬂ;

the Ordinance Factory Karmachari Union, Muradsnagar addressed to the
Chief Vigilence Commissioner that the papers for the written test

had been leaked out and requested the authorities not to issue appointment

letters and to conduct fresh recruitment for the post of Pharmacist,
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According to the respondents, it was only after consideration of

these complzints by the CVD that the competent authority took =
decision to caicel the then existing selection and take fresh recruitment

action for which another advertisement has been issued on 23. 3. 2002,

4, In the application a reference has also been made to the fact that

one Shri Praveen Kumar Sharma has been selscted and appointed against
a subsequent vacancy which was advertised by the respmdehts on

§ - 11 May, 2001, To this th® respondents have submitted that during
the above recruitment proecess, a fresh vacancy for the post of
Pharmacist had arisen and the matter was mferred to the Employment
Exchange, Modinagar, for sppnsoring Bames of candidates for the same,
The Employment Exchange had sponsored 19 candidates including the
appligant, Letters for written test were also fomarded_ to the
applicant along with other candidates, but the applicant did not

appear in the written test, Accord‘ingly, the leamed counsel for

respondents has submitted that the cendidate who qualified on merit
was issued appointment letter for the post of Pharmacist, During the

hearing, Shri RV, Sinha, leamned counsel for applicant has submitted

that he is not pressing the point with regard to the appointment of

v ) the aforesaid Shri P,K, Sharma, Hs has submitted that it was not
necessary to p;esé the matter with regard to the appointment of
Shri P.K, Sharma as the applicant had been placed at serial Ng,2 in
the merit list prepared following the advertisement in the year 1999,
His submissione are, however, noted to show that the applicant?®s claim
is limiteld to his grievence with regard to cancellation of the egrlier
advertisement issued in 1999 by the respondents and issuing another

advertisement for the same post on 23,3, 2002,

8. Both the leamed counsel have reliedl on a number of

judgements, % one being the judgement of the Bon*ble Supreme Court

fnothar mﬁ&u@ AIR

4997 sCC 2619) Para 5 of the aforesaid Judgement is reproduced below:
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wg, It is settled legal position that merely because
a candidate is selected and kept in the waiting list,
he does not acquire any absolute right for appoint-
ment, It is open to the Government to make the
appointment or not, Even if there is zny vacancy,
it is not incumbent upon the Government to fill up
the same. But the appointing authority must give

reasocnable explanation for non-appointment, Equally,

the Pyblic Service Commission/recruitment agency -
shall prepare waiting list only to the extent of
anticipated vacancies, In view of the above settled
legal positicn, no error is found in the judgement
of the High Court warranting interésrence,"

6. shri R V. Sinha, learned counsel for applicant has
submitted that he is not guestioning the powers of the respondents

to cancel any panel withﬁut meking any appointment for good and-
sufficient reason, His main contention is that there is no reasonable
explanation given by the appointing authority not to proceed further

in the selection of the applicant whose name appears in the merit

list at serial No.1)af‘ter cancelling the offer of appointment given
to the first candidate, namely, Shri Mohania who had not responded

to the offer of appointment given to him,

76 The other judgement relied upon by Shri RV, Sinha,
learmed coun_sel for applicant is in the case of Rajender Singh and
Others Vs, Safdarijung Hospital and Ancther (CW No, 3600 of 1999)
decided by the Delhi High Court on 22.4,2002, copy placed on record.
The learmed counsel has contended that even at the time of offer

of appointment to the cahdidate who was placed at serial No.1 i.e.
shri Mchania, there wers complaints from the Unionf, but neverthless
the respondents issued the offer of appointment to him. He has

submitted that Union®s letters and complaints have been submitted

to the !!espondents on 28. 1e 2000’ 7.3. 2000 and 13, 11. 2000, On the

other hand, the learned counsel forrmspondents has submitted that
order of the
after the cancellation of the/offer of appointment to Shri Mohania

was issued on 20,10, 2000 another complaint was received from the
Unicn on 21.,10.2000 which had been loocked inteo by the concemed
authorities, UWe are not impressed by the arguments advanced by

Shri RV, Sinha, leamed counsel for applicant that merely because

the CVO and CVC had stated that therew as nothifg much in the
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complaints and they may continue with the selection process initiated

in pursuance of the advertisement issued in the year 1999fgthereaf‘£er)

-
the respondents are precluded from looking into the matter for

-
considering the same @k We have seen the judgement of the Delhi

High Court in Bajender Sinch & Others (supra). It is settled lauw
that any ratio of the judgement has to be applied with reference to
the facts and circumstances of the case. In the present cass, even

if the applicant was on merit list at serial No., 2 as held by the

-7
Supreme Court in K, Jayamohan's case (suprs) K€ does not acquire

any absolute right for appointment. The contention of the learned
counsel for applicant that cancellation of the aforesaid selection
was done without application of mind and taking inte a}gc'ount the
facts and circumstances of the case canno_t be % t: in the

facts and circumstances of the case. In the subseguent advex;tisement
issued by the respondents on 23.3.2002, the regspondents have clearly
stated that they have cancelled the earlier selection for administrative
reasons and we also find that in the meantime correspondence has
been exchanged amongst the concemed —~officérsy. The nature of the
allegations made by the Union cannot alsc be ignored by the competent
authorities:which not only refers to the allegation that certain
papers were made gvailable td both the candidates before conducting

the written test but thers were certain other allegations based on

»B -
caste and so on, Needless to say bhe® the inquiry into such matters
would teke some time, Therefore, in the facts and circumstances of

. the present case as the respondents have given reasonable explanation
for cencelling the earlier selection in which the applicant had beew
placed in the merit list at serial No,2, they have decided to

issue a subsequent advertisement for the earlier post and . for a

post which had arisen subseguently, we do not find any justification

. )P?,’—
to interfere in the matter, oermfope, Tthe judgement of the Hon'ble

High Court in Rajendsr Singh and Others (supra) will not assist

i
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the applicant in the facts and circumstances of the application.

8. In view of what has been stated above, we &'o not find any

merit in the applicatien, The OA accordingly fails and is dismissed,

~No costs,
(s.A. T, AZVI) (MRS, LAKSHMI SWAMINATHAN)
Member( A) Vice Chairman (3J)
/pkz/






