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Mew Delhi this the Z4dth day of april, 2002.

HONBLE MR. SHANKER RAJU, MEMBER (JUDICIAL)
HON’BLE MR. S.K. AGRAWAL, MEMBER (ADMMY)

1. Sh. Mandoo Yadav (Farm Hand),
S/o late Sh. Kaleshi Ram

2. 8h. Parkash Kumar (Farm Hand),
S0 late Shri Kaleshi Ram

3. Shri Rsj Kumar [(Farm Hand),
s/0 late Shri Kalesh Ram

4. &hri kKishan (Farm Hand),
§/0 shri Sakhail

5. Shri Nagina (Farm Hand),
550 Shiri Gruru

&. Sh. Deep Chand (Farm Hand),
Fosted at Military Farm Lucknow

7. $hri Gopi Chand (Farm Hand),
/0 Sh. Ram Dev ~fpplicants

(By Advocate Shri vikas Dutta)
~Wersus-
Union of India, through

1. Secretary, Ministry of Defence,
South Block, New Delhi.

7. Dy. Dte. General of Military Farms,
Army Hgrs. QMG s Branch,
West Bleok, III R.K. Puram,
Maw Delhi. :

Z. Director,
Military Farms,
H.Q. Western Command,
Chandi Mandir.
4. ADMF,
Inguiry Officer,
Military Farm,
Qelhi Canti. ~Raegpondents

By Advocate Shri A.K. Bhardwai)

By Mr. Shanker Raiu, Member (J):
tpplicants, Farm Mands, employed in the Military
Farms, have impugned order dated 16.12.2001, wherein the

reviewing authority (appellate authority) has rejected



thelir reqguest for change of the inquiry officer. They have
sought  holding of the fresh inguiry by a competent and
independent officer outside the department of the Deputy

Director General, Military Farms, Army Headquarters.

2. By an orderr passed on 22.1.2002 further
proceedings in the disciplinary procesedings were stayved.

. Adpplicants, who are office bearers of
Military Farms non-Gazetted employees union for the vear
1999-2000 have been placed under suspension on 22.11.97 and
are proceeded against for a major penalty on the allegation
of migsbehavicour with Lt. Col. A3 Rathore by shoe
garlanding him. A reply was filed to the memorandum and
thereafter decision was taken to hold a common  inquiry
against all the applicants. UOne of the charges against
applicant HNo.l was different From others. Later on
suspension was revoked. an inquiry officer of Station
Meadquarter Col. VYed Pal was appointed on 3.3.93 and after
recording the evidence on the reguest of the applicants for
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change of inguiry officer was changsd on 21.9.98.
applicants, though initially were not given the list of
dosuments  and witnesses but on their reguest were provided
the same. Subsequently, the inguiry was further assigned
to Major Ram Mehar Singh of M.F. Dte. Army Hgrs. and
shri R.C. Sonkar, Farm Officer was appointed as Presenting
Of ¥icer. subsequently, by an order dated 1.7.2000 the
Presenting Officer Shri R.C. Sonkar was appointed as

inquiry officer. On 16.4.2001 ancther ingquiry officer Shri

3.P.  Singh, of Military Farm was appointed.
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4. On 2.12.999 MFHNG Union ibid has filed g PIL
before the High Court of Punjab, alleging criminal offence
in discharge of duties against one Shri v.p. Singh, DGMF.
Oirections have been issued on 3.12.99 . thirough a

he

responsible person tclodge a FIR which should e
investigated. In pursuances thereof FIR NO .
RCACK~2000~A~0001 was registered under Section 120-B IPC
and  Section 13 (2) readwith Section 13 (1) () of the P.C.
Aoct, 1981 on 18.9.2000 wherein Shri Y.P.Singh has been
charged for fraudulently and dishonestly mi$appropriata%}
the money and also involving in the financial bugling to
the tune of Rs. three crores. The matter was also

published in the Newspapesr.

A Farlier +the spplicants have approachsd the
Chandigarh Bench of the Tribunal in OA-137/HR/ 2000  for
seeking assistance of defence assistant as well as  in
0A-17/HR/1999 fTor the same relief. One of the 04 was

dismissed and another 0A was dismissed, as withdrawn.

é. Applicants made a representation to the
disciplinary authority for bias of the inguiry officer on
27.11.2001 which was rejected on 29.11.%001. Thereafter
they preferred a review petition on 10.12.2001 which was
disposed of by rejecting their reduast by the impugned
order dated 1$.12.2001 giving rise the present OA. The
learned counsel of the applicants stated that there exists
a reasonable and real bias on the part of the inquiry
of ficer who has been a subordinate officer in the Military
Farm whereas the appellats authority Sh. vY.P. Singh who

is the head of the UDepartment and against whom the

respondents hawve macle  statemaents in the criminal
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investigation having influence over the subordinate
officers, i.e., disciplinary authority as well as inguiry
officer is tantamount to punish them. It is also stated
that the applicants were office bearers at the time wWhein
the PIL was Tiled before the High Court and were
instrumental in getting the case registered against the

appellate authority. It is also stated that the applicants

have made an application for change of enquiry officer

e

alleging bia

1]

«» as the procedurs in the enquiry was not
adopted and the inquiry officer being a member of the
Military Farm was acting under the directions of +the
appellate authority partially depriving the applicants®
rightt of defence. It is contended that the representation
Wwas made in wiew of the instructions of the Government in
UM No.3940/70/Fatt.a dated 9.11.72 wherein it is provided
that whenever any application is made by the Government
servant In a disciplinary procesding Tor bias of the
inquiry officer the proceeding should be staved and the
application referred with relevant material is to go to the
appropriate reviewing authority for orders, In this
background it is stated that the reviewing authority in
this case is the appellate authority Sh. V.P. $Singh who

decided  the representations of the applicants and being

W
biased against them he should not have decided this

application and having assumed the rule of a Judge in  his
own matter the decision taken is arbitrary and cannot be

treated as by application of mind.

7. The l=zarned counsel has Tfurther placsad

reliance on the decision of the Apex Court in Indrani  Bai

W Wnion of India, 1994 SCC (1.&3) 981 to contend that 1f

any request Ffor change of inguiry officer is made the
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proceedings taken during this interregnum should be set
aside and the inguiry officer should be changed invariably.
Further reliance has been placed on a decision of the Apex

Court in Registrar. Cooperative societyv. Madras & Anather

Woa e Frrnando, 1994 sco (L&S) 7%&, to substantiate his

plea. In this backdrop it is stated that the impugned
arder passed by the respondents, rejecting the rasquest of
the applicants for change of inquiry officer is not legally

sustainable.,

5 The respondents have also filed an MAa-565/02
for wvacation éf the interim order staving the procaeedings
on the ground that the applicants are delaving the
disciplinary proceedings on flimsy ground despite the fact
that their request for change of inguiry officer has
already been acceded to. It is also contended that thewv
have filed a joint representation for change of inguiry
officer which 1is subversive of discipline and the same
should not have been considered by the reviewing authority.
It is stated that the charge against the applicant is
serious and the inquiry has been delayed Tor a long without
any Justified reasons. In their short reply it is
contended that the applicants having filed 0As before the
Chandigarh Bench the present 04 suffers from the vice of
res  Judicata and the same is not maintainable. On  merits
too, it is contended that the applicants while moving
reprasentation  to  the DDEMF have violated the channel,
which is a misconduct. By referring toe the allegations
levelled against the applicants it is stated that the same
are sericus and due to non-cooperation of the delinguent:
officials  the inquiry is velt to be Finalised. It is also

stated that the apprehension of the applicants that 0ODGMG
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is biased is of no consaguence  as  the disciplinary
authority is DMFHGE and it is only at the appellate stage
this ground is applicable to the applicant. It is further

contended that the stay may be wvacated to enable them to

procead with the disciplinary procesdings.

@ We  hawve  carefully considered the rival
contentions of the parties and perused the material on
racord. In our oconsidered view which is supported by the
decision of the Apex Court supra and as provided under the
ces (CC&) rules in OM dated 9.11.72 if any applicaticon is
moved by a Government servant for alleging biass against the
inquiry officer the same should be referred to reviewing
authority for his appropriate orders. The contention of
the applicants that in this case the reviewing authority is
appellate authority, i.e., V.P. Singh, against whom they
have made PIL, which culminated into a FIR registersd
against him for loss to the Gowvt. at the tune of Rs.thres
crores  and  as they are instrumental in getting the case

registered and are witnesses in the case the appellate
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authority hags acted with a bias by rejecting their request
for change of inquiry officer and has acted as a Judge in

Mis own cause, is justified.

10, In  our considered view the fact Lthat the
applicants in the present 0A are office bearers at the
relevant time on  whose behest the coriminal case was

- - - h » -
registered 1s not disputed. For changldeag of inguiry
offFicer, as hald by the apex Court sven if the bias is not
proved it is  in the intersest of fair play and natural
Justice thalt on the request of the delinquent officer the

inguiry officer is changed. Howevar we find in this case
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that the applicants have a case when they allege that the
reviewing authority who rejected the regquest for change of
inguiry officer has been involved in the criminal case on
" . . .
behaif of  the applicants. In this wview of the matter
respondent Mo L2 should not have dealt with the
representations  of the applicants bhut as we are told that
he is the highest authority in the department and the next
senior  officer is respondent Mo.l, without going into the
merits of the case as we are Tully aware of our
jurisdiction not to  interfere with the disciplinary
proceedings at an interlocutory stage the 04 is partly
allowsd by setting side the impudned order datead
16.172.2001 (Annexurs A-1) and direct respondent No.l to
dispose of  the representation of the applicant and the
review petition of the applicants for change of inguiry
of ficer made on 10.12.2001 {Annexure a-23), within a period
of one manth from the date of receipt of a copy of this
order by passing a detalled and speaking order. Howewver,
we are also aware of the fact that the enguiry has been
dragged  on for the last seven vears. In the event a final
decision is arrived at on the representation of the
applicants the same shall not bestow on the applicants a
ke
fresh cause of action and they shall have to cooperated in
the disciplinary proceedings for its expeditiocus disposal.

Mo costs.

e < - Raji

(S.K. Agrawal) [(Shanker Raju)
Member (&) Maembear (J)
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