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CENTRAL ADMINISTRATIVE TRIBUNAL Lj;—

PRINCIPAL BENCH
1. 0A No,1465/2002
MA No.2012/2002
2, 0A No,1009/2002

s .

New Delhi this the [T day of September, 2002,
Hon'bie‘Mr. M.P., Singh, Nember‘(Admnv)

Hon'ble Mr, Shanker Raju, Nember (Judl )
QA N0,146512002 '

N,D, Sharma,

S/o Sh, 0Om Prakash Gaur,
R/o R-23s, Sactor.31

: _Appllcant

(By Advocate Shri’ Shyam Nooraanal)

~with Sh, A, P Dhamija)
0OA No 1009/ ggz//

N,D, Sharma

5/0 “Sh,. Om Parkash Gaur, _

R/c Ra 236 Sector-31, ‘.

Noida (UP . o - -Applicant

(By Advocate Shr1 Shyam Noo:pnl)
with Sh, AP, Dhamlga)

-Versus—'

1., Union of Indla, .
through the Secretary,
- Ministry of Home Affairs,
North Block, Neu Delhl.

2, 301nt Sacretary,
- Mipistry of Home Affairs,
- (Government of Indla)
North Block,
New - Delhl.

' 3.«The Qmector

.1Dlrectorata of. Co—Urdlnatlon Pollce
"~ Wirgless (DCPW),
© Ministry of Home Rffalrs,
{Government. of ‘India),
9, CGO Complex, Lodi éoad

New: Delh1-110003 -Respondents

(By Adqpcate - None).V

P_E_D.__E_R
Mr, Shanker Raju,. Nember (3)

NA—2012/2002 has been flled by one Kanwar Singh

"Seh in person to: get hlmself lmpleaded in the OA and




f for a direction‘to the CVC ‘to produce the relevant

- ”j records and also G, P De1h1 to produce enquiry report
| Aconducted agalnet N, D Sherma and also various other
dlrectlons and also to brlng on record the real truthful
-{_1' é ver31dn}of the episode which has been suppressed by the
officiai,reepondente.'

2+ Shri N,D, Sharma, applicant in the present 0A-1465/2002

has made certain remarks against Sh., K,S, Sain, According
to him he is an affected party and his intervention would
facilitate ~adjudication of this case and also would be

in the interest of juetiee.

3. On’ careful eon31derat10n of hlS MA and in v1eu of the

declslon of the Apex Court in Gopa Bandhu Biswal v, Krishan

Chand Mohanty, 1998 (4) scc 447 only a person who is

llkely to be affected by the outcome oF the present 0A can

'HTas';‘-.‘»be lmpleaded under the provlslons of the Administrative
: L | Trlbunals Act, 1985 and- the Rules thereunder As the
» i ’

final Dutcome of this OA is not to affect Sh, K,5, Sain
he has no locus etandi,tn be 1mpleaded as a necessary

.‘ﬂ:}ff'..f party in the present DA, "In this vieu of the matter

- MA is dlSmlSSBd Houever appllcant in NA is at libsrty
w ? to approach the approprlate Forum for redressal of his

grlevance. '

4o As these OAs involve,eomnon.question of facts and

| law,: they are being disposed of by this common order,

; ‘5., In UA—1UUQ/02 appllcant ‘has challenged respondents’
: - memorandum dated 630 2002 uhereby the President has
ordered a dlsc1p11nary proceedlng against the applicant
on eeveral counts of charges under Rule 14 of the CCS
~(cca), ”iges.




o -on B 9. 2001 uhere the name oF the appllcant was rscommended

6. In. Dﬂ;1465/02 applicaht'hés;charlengad respondents’

memorandum dated 3 S 2002 as ueillas Addendum dated 7.,5,2002

' uhereby hls promotlon to the grade”of Dgputy Director has

been kept 1n sealed cover. ‘Appllcant who was recruited as

l‘-xtra Rss;stant dlrect through U PSC in 1983 has remained

~on deputatlon to Delhl Pollce Rs ACP (Communication) from

September, 1986 to 1992 Un proforma basis appllcant W as

_promdted as Rss;stant Dlrector i 1998 uhlle on deputation,

He was &lso selected for the poet of PRU Deputy Commissioner
of Pollce (Communlcatlon) on deputatlon through UPSC on

18.8,97 end took over the charge on 20.,8,97. Though the

deputation was .initially for a period of one year but

Was extended year to year baeis and lastly upto 15.11.200%,

'7. Uhlle'on deputatlon a: DPCuas held for the four posts

'oF Deputy Dlreotor, DCP (U) 4thpoet U as left vacant due

to nDn—aVallablllty of ACR Accordlngly second DPC had met

and hlS appointment uas subsequently approved Applicant

was offered the nost by a letter dated 31.10,2001 uhich uas

consented to by the appllcant through his letter of the even

data. Rppllcant could not get the promotlon on proforma basis %
and a rald was conducted by the CBI at his residencs/office.
Rpplloant Was relieved From Delhl Pollce on 27.11,2001 and

reported at DCP (U) uhere he uas not allowed to join, i

i

8. In the meentlme, ln v1eu of an order passed by the

‘Delhi ngh Court in a PIL .on 20 8 2001 matter was anBStlgade

>‘l“t° bY thB DCP (Vlgllan w)_uhere allegatlons could not {

R

be. substantlated agalnst;the appllcant , i

g, Be;ng aggrleved byfhls'nonmpromotion appllcant preferred

' 0&.39 /02 uhlch uadid:s edio: on)14 2 2002, directing the




-

irespondents to pass a-detailed and speaking.order in

{ pursuance of the representatlon of the applicant. The

| copy was. served upon the respondents, Subsequently, the
matter was referred to: the CVC and by their OM dated !
30 10. 2001 Lomm1531on has adv1sed 1n1t1atlon of a magor
penalty proceedlngs agalnst the appllcant resulting in the

o memorandum dated 6.3. 2002, glulng ﬂse to the present | GA,

10, Shrl Shyam NoorJanl, learned ‘counsel for the applicant
has - assalled the chargesheet on the ground of malafides
and abuse of pouers by the respondents. Accordlng to him
in Urlt Petltlon N0.888/2001 after the PIL filed against
- :: * the appllcant has, been dlsmlSsed and as per the report

of the: DCP (Vig,) dated 4 7. 2001 appllcant was exonerated
of all the charges. The respondents instead of passing
-a detalled and speaklng order has issued memorandum dated
‘k.f; Be7e 2001 on the allegatlons on Uhlch the applicant stood
o exonerated and thls accordlng to the learned counsel

! amounts to double Jeopardy and is not sustainable in views

'of Artlcle 20 (2) oF the Constltutlon of India a person

e shall ‘not be proseouted and punlshed for the same offence
more’ than oncs, ‘According to hlm the allegations enquired
into by Anti Corruptlon Branch and Vlgllance were identical
and once the appllcant has baen exonerated by meticulously
going into the allegatlons the chargesheet issued is
vitiated by malafldes;and ls:not sustainable, It is further
stated that by an order dated 15, 4 2002 on a Writ Petition
Flled through PIL 1n CU-2337/02 thls court has, after
anx1ous con31deratlon, dlsmlssed the. case as res judicata
and also on merlts.‘ ThlS accordlng the applicant is nothing

Abut exoner"tlon From the charges as alleged which could

“‘notlbe substantlated by the Vlgllance Branch,




E,to the materlal produced end 1n lgnoranoe of the material
" have recommended the action: agelnst~the applicant,

| further stated that the complaint'made by Kanuar Singh”

'“l‘proceedlngs and. the adv1ce of the CVC is vitiated by non

t‘ not fac1n :

= 5=

11. Another leg of his argument is that respondents have

iln;tated the actlon on the adv1ce of CUC dated 30, 10. 2001 §

but they havestpreesed and u1thheld the rslevant inform tion |
regardrng-the order passed by the High Court in PIL aswell
as the report submitted by Vigilance Delhi Police exonerat ed

the applloant with the result CVC oould not apply its mind
it is

and his resort tog et'the:eppllcaht harédssed aborted

- on dismissal of the CWP and closing‘the case sven

merits as well, It is stated that .the snquiry by

has been initiated in pursUance'of the directions

U_ngh Court” and his exoneratlon clearly shous that

on ;.
vigilance

of the

he

1appllcat1on of mlnd

actual promotlon and as such t that tlme applloant was

was not gu11ty of the charge but 1n oolourable exercise

of the pouers respondént s malafldely 1n1t1ated the

It is stated that though personal
malafldes are alleged but the ohargesheet is v1t1ated by
legal ia mallce, as the respondsnts have - suppressed and

held back the facts from CVC

12, In UR—1465/2002 contentlon of Sh Noorganl is that !
in pursuance of the dlrectlons oF the Court ordsrs passed
by the reSpondents on 3, 5 2002 deemlng the promotlon of

the appllcant in sealed cover ‘as per sub para (2) of para

2 of OM dated 3 Se 2002 ls arbltrary. Accordlng to him

chargesheet was’ lssued on 6 7 92 tnﬁppllcant whose

promotlon uas approved earlier on 31 10 2001 when he had

4, - |

glven hlS consent and the same uould be deemed to be his

any dleclpllnaryjproceedlng and no circumstances

.exlsted ‘ , epp 1oant should have been

glVBn pro otlon on resort to sealed‘oouer uhereby the
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flrespondents have deliberately delaYed g giving effect

to the prometlon order is vitiated by malafides and cannot

" he countenanced. Learnedreounsel has placed reliance on a

‘ d901slon of~the High Ceurtfin S.K.Verma ve Chairman, International

" \ Airports Authorlty of India, 98 (2002) DLT 199 to substantiate
7 : his plea that .none oF the condltions were available for keeplng
| the result of the applicant in sealed cover as he has already
" been glven promdtlon, the same cannet be placed in a sealed
cover.
13, In so far as the decision of.the ‘Apex Court in

Union of Indla v. ReS, Sharma, 2000 (4) scc 394 it is stated

that the dec1310n is dlstingu1shabla aud as the issue was M

of 1998 and the DPC has already placed the respondent therein '
l in sealed cover and the- issue OF actual prpmotlon has not been
| dealtldth by the Apex Court.t It 1s Further statsd that the

post lS stlll eXiStlng and the respondants are proposing to

upgrade the same and in that avent the right of the applicant

‘uould ‘be serlously prejudlced.

14, ': Thpugh despita eppdrtunities neither the respondents

! f»nor the.depastmental representative were present, as the matter

' has been.listed For'Possible'Final Hearing, we proceed to dispose:
: the OAs on - the basis: of the auallable ‘pleadings in the counter

E reply in terms of . Rule 16 of the Central Administrative Tribunal f
(Wrocedure)uRules, 1987. \

15 Respondentskin their'reply contended that the applican
has suppressed the fact of enqu1ry conducted by Anti Corruption
Branch of Delh1 uhlch is subsequent to the enquiry conducted

by the V;gila1ce. Thls uas en the ba31s OF a, complalnat made

by'K S..Sain. Thls Flndlng uas agalnst the.applicant which

- was sent to the CUC on. the basls DF uhich recommandatlon was

! i

o made to initlate mager proceed;ngs agalnst the appllcant. It |

'ls Further statad that the present UA at this stagse is not

malntalnable at thls 1ntar—locutory stage. Respondants deny
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any malafide in issuance of chargesheet against the applicant
and stated that he shall be given all due opportunity in
accordance with rules during the course of disciplinary
proceedings to prove his innocensé. As the enquiry of
ACB was accepted by the CVUC on different and independent

dharges a major penalty chargesheet was issued against the

applicant.,

16 In OA-1465/2009 respondents denied the contentions
and stated that as a criminal cass has been registered against
the applicant and a disciplinary‘proceeding was ordered under
Rule 14 of the CCS (CCA) Rules, in accordance with M of 1992
as the applicant wvas involved in a criminal case before he ués
promoted the promotion was placed in a sealed cover and would
be acted upon after the final ocutcome of the enquiry proceedings.
Reports of ACB and CVC were not available when the DPC had met
but before the order of the competent authority on the
recommendations OF the DPC could be acted upon applicant was
chargesheeted and as per para 7, vires of ulifch was upheld in
R.5. Sharma's case (supra) by the Apex Court the action of

the respondents is legally sustainable and does not suffer from

any infirmity.

17. : In both the Oas applicant has re-iterated the
contentions taken in his OAs and has shown through comparative
chart the charges enquirsed into . by the vigilance and charges filed

before the High Court. It is stated that t he applicant has not

committed any miscondw t and has acted in discharge of his duties

‘and the allegatlons do not amount to any misconduct, necessisating

a dlsclpllnary proceeding.

1B We hava carefully considared the fival contentiong of

the parties and perused the material on record. In a judicial



review this Court is precludsd from interfering at an
inter~locutory stage in a disciplinary proceeding as held

by the Apex Court in Union of India v. Upendra Singh, 1994(2)

SL) 77 unless the chargesheet is vitiated on account of
malafides or no misconduct is attributable to the delinquent
official. Truthfulness or correctness of the charge cannot
be gone into by this court. If one has regard to the
aforesaid ratio in the conspectus of the present case the
contention of the applicant that the CVC was kept in dark

by the respondents as neither the vigilance enquiry report

by Delhi Police nor the .degision of the High Court in FIL
were communicated, which led to non-application of mind

by the CVC due to non-availability of the material in
recommending a major proceeding aganst the applicant

is concerned, we find that apart from thése findings the

AC2 report and the fact that the applicant was involved in

a criminal case for disproportionate assets registered by

081 the ACB report was agreed upon by the Additional
Commissioner of Police and thersafter on independent
application of mind the va recomhénded action for major
penalty against'the‘applicant which has culminated into a
chargesheet against the applicamt under ﬁule 14 of the CCS
(CCA) Rules, 1965. Even if the finding of the vigilance and
the court order was made applicable to the CVC would not have
made any difFe;ence in the recommendation uwhich was independsnt
of it and on dif ferent charges and in a dif ferent context, on
the basis of the report: of the ACB. Howsver, mere issug of
chargesheet uould'not prejudice the applicant as he is given
an opportunity to proves his innoceense after being accorded
reasonable oppor tunity as per rules during the conduct of the
proceedings. Mersly because the chargesheet has been issued
on the recommendations of the CVC would not constgue that
the disciplinary authority with a clOsad;ind only acting with

the adfice 6f CVC issued this memorandum. Keeping in view
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the gravity of the charge and the fact that a clear
cut malafide has not been sstablished by the applicant

and moreover from the perusal of the memorandum and
annexurs we do not find this to be a case of no'misconduct!

the proceedings at this intar-lbéutory stage cannot be

interfered with,

19, In so far as the claim of the applicantcontained

in OA-1465/02 for opening the sealsd cover and giving effect
to his promotion as appfoued by the respondents, having
regard to clause 7 of ﬂ% of {992, which envisages that

if before actual promotion if any of the conditions for
requiring the promotion to be kept under sealsd cover.
exists, i.e., chargeshest has been issued and the
disciplinary proceedings are pehding the matter is to be
placed under sealed cover and the promotion shall not be
given effect to unless’ he is exonerated of the charges.
This @M has been relied upon by the Apex Court in ReS.Sharma's
casse (supra) and having regard to the fact that the person
who has been recommended for promotion by the DPC but
beéore he is actually promoted which is to bs construed

as actual promotion, mere épproval by the competent
authority would not amount to actual promotion and as on

the date of the advice of the CVC a disciplinary proceeding
has been initiated against the applicant on 6.7.2002, thé
action of the respondents plaeiﬁg applicart's promotion

in sealed cover and rejection of representation in pursuance
of the direction of the court cannot ba found fault ui th ,
and wvhich is legally tenab;e. Moreover, the contention of
the applicant that the ratie in R.S. Sharma's case (supra)
woﬁld apply to his case anﬂ the’Facts are distinguishable
the same has no legs to stand as in that case also as
thé'app;iéant was not actually promoted‘by.that time

recommendation has already been made, in view of the

‘circumstances existed the sealed coyer procedure uas
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file of each case.

—10-
resorted to was held to be legally tenable. The contention
of the applicant is rejected. The decision of the High

Court was also not applied in view of the decision of the

Apex Court in R.S. Sharma's case (supra).

20, In the result and having regard to the reasons
recorded above the DAs are found bereft of meérit and are
accordingly dismissed. However, it goes without saying
that the applicant, if aggrieved by any final order.to be
passed by the respondents in the disciplinary proceedings
is at libsrty to assail the same as well as his grisvancs
of promotion, in accordance with law, in an appropriate

procesdings. No costs.

21, Let a copy of this order be placed in the case

e e o
(Shanker Raju) (M.P, Singh)
Member (J) : Member(;))

' 3an!?





