
% 6.

CEN i KAL ALiM i ("n i b i nA i i Vt i K i bUNAL

fR i rJC i PAL BENCH , NbW DhLH i .

OA-1929/2002

New Delhi this the 30th day or May, 2003.

Hon'bie Srnt. Lakshrni Swam i nathan , Vi ce-Cha i rrnan (, J ;
Hoon ' b i e Sh . C.S. Chadha, (vlember (A )

Sh. Mukesh Gary,
S/o Sh. B.B. Gupta,
Cornrnerciai Cierk,
Ra i i way Station,
Daya Bas t i ,
De!n i . .... AppI i cant

(By Advocate : Sh. B.S. Mai nee)

Versus

1. Union of India through
the General iVianager,
Nor t hern Ra i i way,
Baroda House,
New De i h i .

2. The Divl. Railway Manager,
Northern Rai I way,
State Entry Road,
New De1h i .

3. The Sr. Divl. Comrnerc i a 1 Manager,
State En t r y Road,
Northern Rai Iway,
New Delhi . ..... Respondents

(By Advocate ; Sh. D.S. Jagotra)

ORDER (ORAL)

Kon ' b I e Smt. LakshiTi i Swam i nat han . V i ce—Cha i rmari ( J )

The applicant is aggrieved by the penalty

orders issued by the Disciplinary Authority dated

10.05.2001 (Annexure A-1) and the order dated 05.07.2001

(Annexure A-2) passed by the AppeMate Authority

imposing on him punishment of reduction to the lowest

scale i.e. Rs. 3200/- for a period of 4 years with

cumulative effect. These orders have been passed after

ho Id i ng a departmen taI enqu i ry aga i ns i the app i i cant

under the provisions of Railway Servants (Discipline &

Appeal) Rules, 1968.
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2. We have heard Sh. B.S. Mai nee, learned

for appi ioant and Sh. D.S. Jagotra, learned

Ior respondents and have perused the relevant

doounients on record.

3. One of the grounds taken by Sh. B.S.

Ma Inee, learned counsel is that the aforesaid impugned

penalty orders are non-speaking orders, which do not show

any application of mind or discussion of the evidence

that had^led^to the departmetal enquiry proceedings. He

has, Lnefefore, contended that these penalty orders are

Iiabie lo be quashed and set aside and they are in

violatiofi of the relevant Rules, Instructions and

principles of natural justice. in the Appellate

Authority's order dated 05.07.2001, it is noticed that

the Authority has not cared to refer to the points taken

by the applicant in -fiie appeal submitted by him dated

20.06.2001 (Annexure A-9) which is, therefore, contrary

to the provisions of the Railway Servants (Discipline &

the settled )Li'uv i g i ensAppeaI ) Ru1es, 1968, as we I i as

of law in the case of S.fl.

(1991(1 )3LJ SC 1).

=--jee Vs . y.O. s .

^. Another submission made by the learned

counsel for appileant is that the respondents did not

spare the defence witness Sh. A. Rehman, Luggage

inspector (LI) who was posted at AI lahabad at the time
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•of di6Cipiinary proceedings whom he wanted to caii as a

defence witness and who was not spared by his superior.

We see force in the submissions made by Sh. B.S.

Mai nee, i earned counsel that in the c i rcurnstances ,of the

case the respondents ought to have spared this witness

whom the applicant wanted to caii as a defence witness

in the departmental proceedingSjwhich has not been done.

No doubt there was one other defence witness but at the

same time it cannot be held that the applicant has been

given a reasonable opporunity to put forward his case in

defence^ by being deprived of an officer whom he states

was a witness to the whole incident which was under

enquiry in the present case. Therefore, we find merit

in the submissions of the learned counsel for the

applicant that the deposition of defence witness Sh. A.

Rehman (Li) is material. The defence witness Sh. A.

Rehman (Li) did not attend the enquiry as apparently his

superior had not spared him to do so from Allahabad and

admittely the departmental proceedings were being held

at New Delhi. Therefore, we are not impressed with the

submissions made on behalf of respondents that there was

no other alternative with the enquiry officer but to

drop that witness even with^t^ the consent of the

defence helper^ which appears to be in violation of the

pr i no i pIes of natura1 jus t i ce.

5. We do not find any satisfactory

explanation given by the respondents on the aforesaid

two points raised by the applicant in the departmental



enquiry held against hirn on the basis of which the

aforesaid impugned order reducing his pay to the lowest

scale i.e. Rs.3200/- for a period of 4 years with

cumulative effect has been Imposted on the appiicatit.

6. in view of the above facts and

circumstances of the case, the OA partly succeeds and is

allowed with the following directions:-

(i) The impugned penalty orders dated

10.01.2001 and 05.07.2001 and the

enquiry officer's report dated

24.05.2000 (Annexures A—1. A—2 and

A-7)j respetively^ are quashed and

set aside;

(ii) As there has been procedural

iacuna, as mentioned above, we

consider it appropriate to remit the

case to the enquiry officer from

the stage of calling the aforesaid

defence witness Sh. A. Rehman

(LI) in the depar tmen ta i enqu i ry

proceedings. Thereafter, the

*

competent author it I/&S shall pass

appropriate soeaking orders in
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acoordance wfth Law, Ruies and

instructions; and

( i i i ) Trie above shai 1 be done within

months from the date of receipt of

a copy of this order.

No order as to costs.

(C. S . Chawia^^'^
Membi&i-T^)

( SiTit. Lai<3hm i Swam i na t han )
V i ce-Cha i rman(J)


