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lwntral adminisrative Tribunal Lj
principal Bench

.. No. 1149 ,/2002
M.A.NO.2539 /2002
with
O.a.Mo. 1150,/ 2008
M. Mo, Z28E8 /2002

Hon’ble Shri Shanker Raju, Member(J)
Héw Delhi, this the 17th day of March. FO0E

0.A.No.1149/2002:

smt. tMonika

weo Shri S.M.Kaushik

r/o B-1/160, Pravaga Apartments
Yasundhara Enclave

Delhi -~ 110 096. .. Applicant
with ' :
0.A.N0.1150/2002: -

Shri anils Kumar
s/o Shri Kartar Singh
/o House No.l70 ’
Sarai Feepal Thala
Delhi —~ 110 033, . ppplicant
(By Advocate: $h. G.S.Lobana)
- Ws.
Wnion of India through
its Secretary
Ministry of Communluatton
Deptt. of FPosts
Dak Bhawan
Mew Delhi ~ 110 00l.

Thae Chief FPost Master Geheral
Delhi Circle

Maghdoot Bhawan

Mey Deelhi -~ 110 00L.

Sh. B.O.L.Srivastava

Sr. Supdt. of Post Offices
Mew Delhi Central Division
Meghdnot Bhawan

Mew Delhi - 110 0Ol.

The asstt. Supdt. of Post Offices
New Delhi Central lst Sub-Division
S R.T.Hagar
New Delhi - 110 offs. v v. Respondents
in  bkoth the 0a4s
(Bvy Advocate: 3h. R.P.Aggarwal)

"RRDER

By.Shri_Shanker Raju. M(JI):

fs common  question  of  law  and facts are
involved in the afore mentioned Oas, the same are

disposed of by this common order.
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2. Briefly stated in 0A 1149/2002, applicant
impugns respondents”® Order. dated 23.4.2002 passsed
undar Rule &(b) and Rule 8 (b) of Postal & Telegraph
Extra Departmental agents (Conduct & Service) Rules,

lwsd . applicant was appointed as Extra Departmental

fAigent on - 13%3.10.2000 for a short period of 90 davs

which was extended on 16.1.2001 for a further period
of 180 days. This was provisional and in lieu of
regular wvacancies. A notification dated 31.1.2001
inviting applications for the posts of Extra

Departmental Stamps VYendors (herein after call as

'”EDSV“) at Shahjahan Road P.0O. and Gymkhana Club

P.D., New Delhi. In pursuance, applicant has applied
and on after finalisation of selection process, by a
cammunication dated 22.3.2001, has been informed about
her selaection. Qn completion of all th@.
pra-appointment férmalitiesu applicant was appointed
as Eﬁsvlén regular basis by an order dated 12.4.2001.
During ths working period, her record ramainad
satisfactory. A show cause notice was Iissued on
7.35.2002 wherein it has been proposed to terminate the
services of applicaht <n the ground that
irregularities have bsen found in sel@ctién, to which
a reply has been Tiled thereupon the impugned order
has been passed terminating the services of applicant,

giving rise to praesaent 0A.

3. applicant, in 0&a 1150/2002, was appointed
vide letter dated 1%.10.2000 as EDSY for a periéd o f
@) days which was extended for a further period of 180
days wvide letter dated 1&6.1.2001. applicant was

responded  to notification dated 31.1.2001 issued by
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respondents for . appoiﬁtment of EDSYs at the
aforestated Post O0Offices and on selection and after
canpletion of all the pre~appointment Fformalities, he
Was appoiﬁted as EDSY wide order dated 5.7.2001. He
Was served upoh- a show4caU$e hotice on  7.3.2002
alleging serious -irregularities in the selec?i?n
process and to which he has responded to_resultinQZ};e
impugned order of termination, giving.rise to  the

present 0A.

4., ShrivG,S,Lobana, learnaed counsel appearing
on bghalf of apﬁlicants, contended vthat the
appointment of | applibant$ was legal, in accordance
with rules and cannot bé done a@ay through by way of
termination. ticonrding  to him, applicants have
acquired a right on their appointment and the same
cannot be distuhbed on mistakes committed by .the

départment;

5. Shri Lobana also contended that
_assuming that there .had been some irregularities
cmﬁmitted by the appointing authority, i.e., Assistant
Supdt:. of Post Offices, the same should have besn
d@cideﬁ by the higher authority'than the appoinfing

authority.

&. It is also stated that the contentions put
forth in  the reprasantation have 'neither bean
consideread nor daliberated and as a Eesult
non=-speaking impugned orders have been passed in bolth

the Oas.
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7. Curing ths céurse of tha hearing, 3Sh.
Lobana contended that applicant was an Other Taste
(acy, i~,> General Catsgory and secured higher marks
and was fully eligible whereas the other 0OC whe
saourad vmore marks in Matriculation has not eligible
as Eo ha%&hgot.been sponsared through Employment
Exchange. It is stated that as per the notification,
one of the reguirement was enrollment with the
Employment Exchange. = Despite having higher marks,
they have notaeligible to be appointed. In sa far as

the advertisement/notification is concerned, learned

counseal for applicants produced a copy of the

requisition form for notification of vacancies sent by

the respondents oﬁ %1.1.2001L wherein two posts -have
been notified, and out which one was to  be filled
through 0OC and the other one 0BC. In this conspeﬁtu&u
;t is stated that the instructions dated 3.3.1978
giving preference to $C/ST candidates and other QC
céndidates has been superssded b? Ministry of
Communication’s letter dated 27.11.1997 wherein the
vacancies 4dre to be filled on post'basis reservation"
Placing reliance on this, it is stated that a firm
decision §hould ba taken before-hand whether the post
falling vacant Is to .be filled up by a reserves
category candidate and if so a specific mention to
this effect and the particulars of the commun ity
should be make in the notification while notifying the
vacancy to the employment exchange or calling for
applications from the open market. If the resarved
candidates fulfil all the conditions of eligibility.
they ars to be appointad. all the garlier

instructions which are inconsistent with the aforesaid
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instructimns stood  supsrsaded. In this wview of the
matter, it .is stated that one of the.groundé of the
respondents that both the posts were for 0C, canﬁﬂt be
counteﬁanced as the respondents are mandated or dutywy
baund to maintain the r0$teE which they admittedly
have not maintained, and moreover, by producing &
chart it 1is stated that fhe representation of quota
for 3SC category was complateé'whereas,the ST category
is in excess. Moreo?er, one QBC candidaté and four Qc
candidates weméio be appointed. This has been averrsd
o the strength of the facht that there were 15 posts
to be filled up. Accordingly, 1t is stated that, in

view of the daecigion of this Court in P.Joseph v.

"A.D.P.M.G, ATC  1990{12) P.312, in absence . of

"production of roster adverse inference is to be drawn

against the respondents.

. Shri LQbana furthar, relisd upon 3
decision of Division Bench of this Tribunal in Shri

Ravi _S. Bankar v. Superintendent of Post Offices,

a21TJ  zo02(3) CcaTiBangalore) P.104, contended that in
absence of any challenge to the appointment  «of
applicant by the candidates, who had sscured mﬁre
marks, and being really aggrieved, having failed to
turn up, termination resorted to cannot be sustained in

law.

g, Shri Lobana has further relied ubon thea
decisions of Division Bench, in 0&a 377/2002, - decided

J.T.Lalege v. $8SPQ. of Bangalore

on  11.3.2003 in
Bernch of this Tribunal as well as decision dated

12.12.2001L in 0Oa 626/2000 in M.C.Gadageri & Others .

Superintendent of PRPost Offices & Others by the
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Division Bench of this Tribunal (Bangalore Bench) to-
contend#®¥ that the terminatign resarted to  even
despite -show cause notice cannot be sustained in law
if the orders have been passed by the appointing
authority terminates the services and the matter- Has
not béen reviewsd by an higher authority. It isvalso
cmntended that applicgnts cannont be attributéd any
fault in selsction and as there is no irregularity,
termination resorted to is arbitrary and- is  in

violation of Articles 14 and 16 of the Constitution «f

India.

10. It is also stated that this is not a case

L5

where selection has been found to be based on Torged

or fictitious documents.

11. In so far as 0A 115072002, it is

contended that OBC certificate Wa s produced an

' verified, the respondents are not competent to decide

“about status of spplicant as an ORC and it is to be

decided by the competent authority. The certificate
produced is genuine, issued by competent authority
under  the rules and as one of the post reserved for
oBC, applicant, who‘got higher marks and was eligible

in all other aspects, was rightly appointed.

12. On-the other hand, respondents’® counseal
Shri R.P.Aaggarwal controverted the contentions and
stated that as per the relevant instructions ‘for
appointment of éDSVsﬁ preference is to be given to

SC/ST. Applicant, ™Ms. Monika Was éppointed <l

reqgular basis and on scrutinising the relevant

documents it has been found that she has not moved anwy
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applicatibn for appointment but the same - has been

written by one ASPO, the appointing authority, Smt.

Qaj‘ Kishori Further the documents in support of
educaticnal qualificatimn and emplovmant registraticon
card and marks sheet, have not bhesn given by
applicant. The application was undated, and.as per
the merit list prepared SC candidates having Higher

marks, namely fzad Singh, Raj, Jai Prakash Dagar and

. Sanjay Katara and OBC candidate Premlata, have not |

been selected and no remarks have been recorded in the
merit  list for their non~consideration. although &8
applications have'Been received for'thg two bosts ot
EOsvs, the applications were undated for both the
applicants. fhe 0C candidates @ Seema Sharma and
Panja Tuli whq secured more marks than the.applicants,
have ﬁot been - considered on the ground that their
émployment registration was.not dong which was on ths
Tface of departmental instructions issued in 1997 in an
open advertisement was not nacessary but these
candidates have been ignored. aAccordingly, show cause
natices  have beén issued whatré vague reply has ‘been

given, and after 'following principles of law and

natural Justice, termination has been resorted to on

the graound that the selection is witiated by
itéegularities. It is further stated that now a major
penalty proceedings have begen drawn up against fhe
concarnad QSPO for commissioﬁ of - irregularities and
favouritism as well as appointment without %ollowing
the rules, has Been taken up. Thess appointmants ware

against the instructions.
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13. Shri R.P.Aaggarwal further, on the
strength 6f the following-decisions,'cmntended that i
the selection is unfair, irregulahﬁfﬁ and against the
rules, the same does not vest an indefeasible right ta

be continued or appointed.

1. Union of India v. Tasuri K.Singh, 2002(2)
SCSLI 286.

3 Union>6f India & Ors. v,'O,ChaKradhar,
200%2(1) SCSLI RP.286.

14. - sShri aggarwal further stated that in the

event the selection is vested with malpractices, even

. hatice/opportunity nhead not be affordsed bafors

cancelldtions of the selections and relies upon the

decision of the aApex Court in Biswa Ranijan__Sahoo &

W §g§hanté Kumar Dinda & Ors.. 1998(2) SCSLT

..15, In so far as applibant in 0A 115072002 is
Céncernad, it 1is contended that in the attéstatimn
farm, the applicant has not mentioned asbout hiz being -
OBC whereas in his application he hag.not mentionad
about post for which he has applisd and has singed in
Hindi whereas in the attestation form he signed in.
English. apart from it, the surnams of applicant has
been writtsn as.Kumar Bhardwaj anil and father’s name
85 Kartar Singh Bhardwaj whereas . the Ehardwaj
community. is not included in the 1list of OBC.
However, as the post notified was not reserved for OBC
applicant has no indefeasible right to be appointed
but for the action of asSP0, who had ilgnored these
irregularities and appointed the &pplicaht in ﬁtt@r
violation of the rules of the department, a major

departmental inquiry has been initiated against him.



lé. I have cahefully considered the rival
contentions of the parties and perused the material on
record, including the official record.

17. apex  Court in Nazira Begum Lashkar

&
Others +. State of Assam & Others, (2001) 1 SCC 143

held as follows:

"Since the appointments to  the
pasts are governsd by a set of statutorw
Rules, and the prescribed procaedurs
therein  had not been followed and on the
other  hand appointments have been made

#? ) indigscriminately, immediately after posts
wera  allotted to different districts at
the behest of some unsesn hands, such
appointmants would not confer any right
on the appointee nor can such appointse
claim even any equitable relief from any
court. That azpart, the appointments the
appointments stood annulled hardly after
six months from the date of appointments
and the appointess cannot claim +to bes
continuing for an unusual long period, so

awm to claim a humanitarian consideration
in their case. The decisions cited by
ToMie. Parikh, = in support  of his

contention, not only do not support his

caontention but on the other hand, appsars

to us to be against his contention. In

Bestmani  Kumar ocase  this Court in no

uncertain: terms held that as the

W appointments had been made illegally and
: contrary to all recognised recrultment

procedure  and were highly arbitrary, ths
¢ same were not binding on the State of
Bihar. This Court further went on to

hold in  the. aforesald case that the

initial appointments having been mnade

contrary to ths statutory rules, the

continuance of such appointess must be

held to be totally unauthorised and nao

right would acocrue to the incumbent on

that score. The Court had also held that

it cannot be sald that the principles of

natural Justice were violated or full

cpportunity Was not given to the

emplovees concerned to have their say in

the matter before their appointments were

) recalled and terminated. But, while
\g/ diamissing the appeals, the Court " had
issued ocertain directions as to how the
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appeintments should be made in future and
how the case of the. illegallv-recrulted
teachers should be dealt with., In ths

facts and circumstances of the present
case, we are unable to persuade ourselves
to give any such direction, other than
the directions given by the Division
Banch of the High Court regarding
condonation of overage inasmuch as none

of the appointees have been allowed ta
caoantinue Tfor any long period beyond six

months and wherever they have besn
8llowed to continue, it is because of the

Judgement of the learned Single Judgs.
In this view of the matter, question of

issuing any direction for adjustment of
eqiities  in  favour of the appellants
would not arise. It may not be out of
place to mention at this stage that even
though, the appointments made in favour
of the appointees indicated clearly that
the appointment is purely temporary and
can  be terminated without any notice but

before cancellation of the sppointments,
the Governmant did issue notice to the
appointees and it is only after that, the
termination orders had been issued. In

the aforesaid premises, we do not find
any merit in any of these appeals and the

appaals accordingly fail and ar e
dismissed, but in the circumstances there

will be no order as to costs.”

15, If one has regard to the aforesaid ratio,

an appointment made de hors the rules, or in violatian

of the statutory instructions, including the claim of

‘more meritorious candidates, merely because the persaon
“has been appointed would not vest him with an

indefeasible right to continue and his appointment is

liable to be terminatedﬂcancelled_

19. In the instant case, though the learns:d.
caunssl foF applicants, Shri G.S.Lobana produced ths
parallel record of the selection, and tries tao
canvinee the Court as to the reference made to the
employmant exchanga, with regar%mfp t@o posts of EDIY
wheare one is reserved for OBangﬁ cannot be relisd
upon on the4 ground that despite an internal

carrespondence betwesn employment exchange and the



,,__,\'\ -—

respondents these posts have been notified through an
opan advertisemsnt, where there is no reference of
reservation to the OBC and these posts are advertised

far DT candidates.

2. &8s per the method of recruitment laid
down under EDA Rules ibid for the post of EDSY,
minimum ‘qualification is 8th standard and prefarence

iz to be given to the candidates with Matriculation.

21. I have also psrusaed the relsvant record

rof selection and find that in the merit list preparsd

bw &3P0, ong Sesma Sharma, a 0OC 'candidate, was
Matriculate secured 54% marks whereas Monica who was
also OC candidate was selécted with 48 tarks. The
requast for not conéidering Seema Sharma was that she

NGBS not registered with emplovment = exchanges.

Similarly, ancther 0C candidate Ms. Pooja also a

Matriculate secured 60% of the marks more than the
applicant, Monica, who has not been considered for
want of employment registration.  The reasons for

non-congideration of these two 0C candidates, beling

CFully eligible as per the rules and having more marks,

cannot be countenanced and are contrary to Departmgnt
of - POst, Ministry of Communication’s letter dated
19.8.1998 which on the basis of decision of the Apex
Court  has  clearly laid down that in that event that
apart from notification of vacancies to the employment
exchange, all wacancies ~of EDa in  addition té
notifying through smplovment exchange, the vacanciaé
shall ke simultaneously notified through public
advertisemant énd the requirement of enréllment with

emplovment exchange is no more . an  impediment for



consideration. The aforesaid instructions hawve not

been taken note of by the appointing authority and in

utter wiolation, applicant Ms. Monica has beesn
selected despite 0OC candidate more meritorious
pErsons have been left.: fpart from thesea

irregularities, other irregularities were also their

in  the selection as the application of the applicant

was undated evén without annexing the relevant .

documents.

2. Moreover, thé aforesaid appointment is
alse rendered irregular and-illegal as before
filling up the posts, ASPO has not ﬁaken any approval
or permission of $8PO for filling up the posts.

23, In so far as the other apﬁlicant in OA
1150/2002, from the perusal of the official raecord,
though in the atteétation form, he has not mentioned
about his being OBC and no certificaté was annexed.
Me has annexed the certificate afterwards which has
being sent for verification. Respondenfs have doubted
the status of 4dpplicant as OBC because as per his
surname Filled up in the attestation form as Bhardwal
and this doss not come in the category of an O0OBC.
Moreover, the application moved by him is also
undatad. The resort of applicant to the Circular of
respondents whereby, the earlier instructions have
baan  suparseded and  post basis roster has been
promulgated and the account of vacancies of .roster
produced, I find that in the notification issued on
%1.1.2001 there is no reference of any resehvation and

in this wiew of matter, the vacancies notified are

meant for 0C’s. Accordingly, applicant, Aanil  Kumar,

" has no right to be considered against OBC quota. ASPO

without any basis, reserved one post for OBC despite

B
J
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the fact that a roster has not been maintained. My
view is Tortified by decision of the épex Court in
Srikant Tripathi Mo State af U.p., 2002 sct  (L.&S)
968; |

24. Be that as it may, the fact remains that
the aforeéaid seleetion has not been held in
sccordance with the rules and this irréguiar selection
doas ngt vaest any right upon the applicants *to
cantinue when the selection is de hors the rules. The
contention that the candidates who » are more
meritorious have not assailed the appointment of the
applicants and is resorted to the decision of Division

Baench cannot be followed in the light of the decision

of  the aApex Court in Nazira Begum Lashkar & Others’

case {supral. As  the appointments are not in

accordance with rules, instructions and oh irregular

Ffoar which the concerned appointing authority has been

bocked and proceeded against in  a departmental
inquir?, the action of the respondents after according

a reasonable opportunity to show cause to the

applicants in  terminating their services cannot be

Found fault with and iz as per law. Further the ape
Caourt in Brij Mohan Singh v. Union of India, 2002 SCC
(L&S) 1118 has héld that in appointment of EDa’s if
gross- irregularities are there in Section-appointes
has no claim oF right to the post.

25. For the foregoiqg reaéon$, I do not find
any merit in the present OAas, thé same are accordingly
diémisged, No costs.

26, Cmpy of this order bs Kept in respective
S Ralpt
(Shanker Raju)
Member (J)

files.
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